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JURISDICTION
The Utah Court of Appeals has jurisdiction over this appeal pursuant to Utah Code
Ann. § 78-2a-3(2)(j) (West 2004).
STATEMENT OF THE ISSUE PRESENTED FOR REVIEW
1.

Did the trial court abuse its discretion in managing jury voir dire?

Challenges to the trial court's management of jury voir dire are reviewed under an abuse
of discretion standard. Barrett v. Peterson, 868 P.2d 96, 98 (Utah Ct. App. 1993). 'This
court will overturn a trial court's discretionary rejection of voir dire questions only upon a
showing that the abuse of discretion rose to the level of reversible error." Id. (quotations
and citation omitted). "A trial court commits reversible error when, considering the
totality of the questioning, counsel is not afforded an adequate opportunity to gain the
information necessary to evaluate jurors." Id. (quotations and citations omitted).
STATEMENT OF THE CASE
This is a medical malpractice case arising from the assessment and treatment of
Plaintiff Crescencio Alcazar at University Hospital on May 4, 2002. R. at 1-6. Following
discovery, a jury trial commenced on November 13, 2006. R. at 343.
The jury was empaneled after the trial court and counsel for the parties conducted
voir dire questioning of the thirty-five member venire panel for approximately three
hours. R. at 760. Eighteen of the thirty-five venire panel members were privately
interviewed by both the trial court and counsel for the parties. Id. As a result of voir dire
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questioning, the trial court excused seven members of the venire panel for cause. R. at
421-22. Each side then struck four members of the venire panel through peremptory
challenges. Id,
After four days of trial, the jury returned a verdict finding that Defendants were
not negligent. R. at 418. A Judgment in favor of Defendants (the "December 15, 2006
Judgement") was signed by the trial court on December 15, 2006 and entered three days
later. R. at 494-95. Shortly thereafter, Plaintiffs filed motions with the trial court to
vacate the December 15, 2006 Judgment and to tax Defendants' bill of costs. R. at 49899, 506-07. While Plaintiffs' motions were pending in the trial court, Plaintiffs filed a
Notice of Appeal of the December 15, 2006 Judgment. R. at 512.
The trial court vacated the December 15, 2006 Judgment on procedural grounds in
an order dated May 9, 2007. R. at 564-65. After receiving notice that the December 15,
2006 Judgment had been vacated by the trial court, this Court issued a Sua Sponte Motion
for Summary Disposition that was supported by Defendants. While that motion was
pending, a second Judgment (the May 21, 2007 Judgment") was signed and entered by the
trial court on May 21, 2007. R. at 567-68. On June 4, 2007, Plaintiffs filed a First
Amended Notice of Appeal of the May 21, 2007 Judgment. R. at 573. The next day,
Plaintiffs filed a Motion for New Trial with the trial court. R. at 575-76.
On June 6, 2007, this Court withdrew its Sua Sponte Motion for Summary
Disposition on the basis that the May 21, 2007 Judgment had been entered and an
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amended notice of appeal filed. The Court did not address Defendants' argument that the
Court lacked jurisdiction to consider Plaintiffs' appeal of the May 21, 2007 Judgment
until after the trial court ruled on Plaintiffs' Motion for New Trial. The trial court denied
Plaintiffs' Motion for New Trial in an order dated September 18, 2007. R. at 759-765.
STATEMENT OF FACTS
1.

Plaintiff Crescendo Alcazar presented to University Hospital Emergency

Department (the "Emergency Department") at 1:40 a.m. on May 4, 2002 with complaints
of intermittent, brief episodes of chest pain over the past three days, with the pain being
worse that day. When Mr. Alcazar arrived at the Emergency Department, he was alert,
oriented, able to ambulate and not in any acute distress. Mr. Alcazar reported being pain
free when examined by both a resident physician and an attending physician in the
Emergency Department. Mr. Alcazar also denied symptoms of nausea, vomiting or
sweating. (R. at 119, f 2 - 3 . )
2.

An EKG performed on Mr. Alcazar was normal. Acute coronary syndrome,

i.e., myocardial infarction or heart attack, was considered as a possible cause of Mr.
Alcazar's symptoms but thought not to be likely given Mr. Alcazar's reported symptoms,
the physicians' physical examination findings and the normal EKG. Mr. Alcazar was
diagnosed with atypical, i.e., nonspecific, chest pain and monitored until being discharged
in stable condition at 4:00 a.m. Mr. Alcazar was instructed to return to the Emergency
Department if his symptoms worsened. (R. at 119-20, f4.)
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3.

Mr. Alcazar returned to the Emergency Department at 12:40 p.m. that same

day with a complaint of continuing intermittent chest pain. When examined by a resident,
Mr. Alcazar reported current chest pain radiating to his back at both rest and with
exertion. The severity of the pain was reported as 10/10. Mr. Alcazar also reported
recent symptoms of nausea, vomiting and shortness of breath. When examined by an
attending physician, Mr. Alcazar reported current chest pain with a severity of 7/10.
(R. at 120-21, <H 5-7.)
4.

Although the physicians' physical examination findings and a second EKG

still did not indicate acute coronary syndrome, the attending physician nevertheless
ordered blood testing based on the new symptoms reported by Mr. Alcazar, the severity of
those symptoms and the fact that it was Mr. Alcazar's second visit to the Emergency
Department. (R. at 120, ff 5-6; R. at 559, p. 143.)
5.

Blood testing ordered during Mr. Alcazar's second visit to the Emergency

Department showed elevated cardiac enzyme levels consistent with acute coronary
syndrome. Mr. Alcazar was admitted to University Hospital where angiography revealed
coronary artery disease, which was successfully treated with the placement of a stent.
(R. at 121-22, <H 10, 12.)
6.

After being discharge from University Hospital, Mr. Alcazar was followed

for a period of time by two cardiologists. Both an echocardiogram and an exercise
treadmill test were ordered to assess Mr. Alcazar's heart function. Both tests showed no
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heart function impairment. No further evaluation was recommended, and Mr. Alcazar
last saw a cardiologist in February 2005. (R. at 122-23, H 16-19; R. at 559, p. 154.)
7.

Plaintiffs filed a medical malpractice action against Defendants on

December 23, 2003. After discovery was completed, the case was set for trial beginning
November 13, 2006. (R. at 1-6, 93.)
8.

At a November 7, 2006 pretrial conference, the trial court reviewed and

ruled on the parties' proposed jury voir dire questions. At the pretrial conference,
Plaintiffs' counsel presented Plaintiffs' First Amended Requested Voir Dire of Potential
Jurors, which contained nineteen proposed jury voir dire questions. (R. at 359-362,
attached as Addendum Exhibit A.)
9.

Included in Plaintiffs' First Amended Requested Voir Dire of Potential

Jurors were three questions relating to tort reform and the effect of lawsuits on medical
malpractice insurance and medical costs. The trial court ruled that it would not ask the
requested questions because they are calculated to improperly influence the jury, would
not add anything to the voir dire proceedings and posed a danger of planting or
suggesting views and opinions on tort reform issues to potential jurors that could harm
Plaintiffs as much as Defendants. (R. at 359-62, Proposed Questions ## 2, 3, 5, attached
as Addendum Exhibit A; R. at 560, pp. 7:24-10:10, attached as Addendum Exhibit B;
R. at 761, f 7, attached as Addendum Exhibit C.)
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10.

Plaintiffs also requested a jury voir dire question on the issue of whether

prospective jurors believe that a lawsuit is a proper method for resolving disputes
regarding medical care. The trial court ruled that it would ask that question in substance.
(R. at 359-62, Proposed Question #1, attached as Addendum Exhibit A; R. at 560, p.
3:17-19, attached as Addendum Exhibit B.)
11.

Plaintiffs requested a jury voir dire question on the issue of how prospective

jurors feel about lawyers who bring medical malpractice lawsuits. The trial court ruled
that it would not ask the requested voir dire question but would instruct the jury that the
lawyers are not on trial. (R. at 359-62, Proposed Question # 8, attached as Addendum
Exhibit A; R. at 560, p. 4:7-9, attached as Addendum Exhibit B.)
12.

Plaintiffs requested a jury voir dire question on the issue of work experience

in the insurance industry. The trial court ruled that it would not ask the requested voir
dire question but would ask prospective jurors whether they have any experience working
in health care. (R. at 359-62, Proposed Question #11, attached as Addendum Exhibit A;
R. at 560, p. 4:15-17, attached as Addendum Exhibit B.)
13.

Plaintiffs requested a jury voir dire question on the issue of whether

prospective jurors or their close friends or relatives had ever been sued in a medical
malpractice case. The trial court ruled that it would cover much more than just
malpractice cases by asking prospective jurors whether they or a close relative or friend
had ever been a party or witness in any kind of lawsuit. (R. at 359-62, Proposed Question
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#15, attached as Addendum Exhibit A; R. at 560, p. 7:16-23, attached as Addendum
Exhibit B.)
14.

Before the trial began on November 13, 2006, voir dire of the thirty-five

member venire panel was conducted by both the trial court and counsel for the parties.
Jury voir dire lasted approximately three hours and included private interviews with
eighteen members of the venire panel. Voir dire included numerous questions that were
designed to reveal both general bias and prejudice and to specifically reveal bias and
prejudice in a medical malpractice case. (R. at 760, ffl 3-5, attached as Addendum
Exhibit C; R. at 758, pp. 2-132.)
15.

After the trial court brought a number of panel members in for private

interviews, counsel for both parties were given the opportunity to identify any other panel
members they wanted to interview privately. The trial court did not place any limitations
on the number of panel members that counsel could interview. In response to the trial
court's invitation, Plaintiffs' counsel identified one panel member who was brought in for
a private interview. (R. at 758, p. 109:13-24, attached as Addendum Exhibit D; R. at 763,
f 22, attached as Addendum Exhibit C.)
16.

While the trial court did not ask the specific tort reform questions proposed

by Plaintiffs, it did address the issue of tort reform by asking the venire panel the
following question: "Has any of you or a close friend or relative personally formed an
opinion either in favor of or opposed to tort reform or been a member of any organization
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that has." In response to this question, one panel member asked, "What's tort reform?"
The Court answered the panel member's question as follows: "I thought we'd get
questions. If you don't know what it is, you don't need to worry about it, okay? Thank
you. I don't see any hands raised." (R. at 758, p. 57:10-16, attached as Addendum
Exhibit D; R. at 760-61, ff 6-7, attached as Addendum Exhibit C.)
17.

The only member of the venire panel that Plaintiffs' counsel asked to

interview privately had previously disclosed that his wife worked at a pediatrician's
office. During the private interview, Plaintiffs' counsel asked the panel member, without
objection from either the trial court or defense counsel, whether his wife had ever
expressed any negative feelings about medical malpractice cases. Plaintiffs' counsel also
asked, again without objection, whether the panel member held any feelings one way or
another on medical malpractice. (R. at 758, pp. 109:19-20, 115:6-116:11, attached as
Addendum Exhibit D.)
18.

The trial court asked the venire panel a number of questions about other

subjects identified in Plaintiffs' First Amended Requested Voir Dire of Potential Jurors.
Specifically, the trial court asked the venire panel whether they had strong feelings about
people who sue or are sued by others. No hands were raised in response to this question.
In addition, the trial court instructed the empaneled jurors that the lawyers were not on
trial and that jurors should not consider anything about the lawyers to be material in
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reaching a verdict in the case. (R. at 758, p. 63:6-9, attached as Addendum Exhibit D;
R. at 762, fj[ 15, 17, attached as Addendum Exhibit C.)
19.

The venire panel was also asked about their work histories and the work

histories of their family members. The venire panel was specifically asked whether they
or any members of their family had ever been employed in medicine or a related field.
When several panel members responded affirmatively, the trial court and counsel asked a
number of follow-up questions. (R. at 758, pp. 6:24-7:19, 57:17-62:3, attached as
Addendum Exhibit D; R. at 763, <H 18-19, attached as Addendum Exhibit C.)
20.

The trial court also asked the venire panel whether they or any close relative

or friend had ever been a party or a witness in a civil or criminal case. When several
members of the panel answered affirmatively, the Court asked a number of follow-up
questions. (R. at 758, pp. 36:20-42:18, attached as Addendum Exhibit D; R. at 763, f 20,
attached as Addendum Exhibit C.)
21.

Throughout the jury voir dire proceedings, the trial court asked numerous

questions designed to reveal general bias and prejudice as well as bias and prejudice
specifically related to medical malpractice cases. (R. at 760, f 5, attached as Addendum
Exhibit C.)
22.

Before asking any questions of the venire panel, the trial court instructed

them that the parties were entitled to jurors who were "as free as humanly possible from
bias, prejudice and sympathy and must not be influenced by any preconceived ideas either
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as to the facts or as to the law." (R. at 758, p. 4:5-10, attached as Addendum Exhibit D;
R. at 761,19, attached as Addendum Exhibit C.)
23.

The trial court explained to the venire panel that the voir dire questions

were intended to discover "if you have any preconceived opinion that you cannot lay
aside or if you have any experience that might cause you to identify with one side over the
other and so when we ask these questions, we don't intend to waste your time or
embarrass you in any way but rather to explore your ability to sit as fair and impartial
jurors. We want you to be [able] to listen and to decide with open minds and without any
preconceived notions regarding who should prevail in this action." (R. at 758, p. 5:4-15,
attached as Addendum Exhibit D; R. at 761-62, <][ 12, attached as Addendum Exhibit C.)
24.

The trial court instructed the venire panel that jurors must have an open

mind free from any prejudices relating to the case or to the parties. The Court then asked,
"If any of you have any questions in your mind about your ability to return a verdict in
this matter based solely on the evidence presented, free from outside influence or bias or
prejudices, please raise your hand." No hands were raised in response to this question.
(R. at 758, pp. 35:23-36:4, attached as Addendum Exhibit D; R. at 762, f 14, attached as
Addendum Exhibit C.)
25.

The trial court also instructed the venire panel that a jury must base its

verdict solely on the evidence presented and asked whether any of them would have
trouble basing their verdict solely on the evidence presented. Again, no hands were
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raised in response to this question. (R. at 758, p. 35:16-22, attached as Addendum
Exhibit D.)
26.

The trial court asked specific voir dire questions designed to reveal bias or

prejudice for or against health care providers. In addition to asking about panel members'
work experience in the medical field, the trial court instructed the panel that jurors must
judge the credibility of medically trained witnesses the same as they would any other type
of witness and then asked the panel if they would be unable to follow that instruction or if
they felt there was anything that would affect their ability to fairly and impartially judge
the testimony of medically trained witnesses. (R. at 758, p. 36:5-19, attached as
Addendum Exhibit D; R. at 763, ^[21, attached as Addendum Exhibit C.)
27.

The trial court also asked the venire panel if they or their family members

had ever had an unsatisfactory experience with physicians or hospitals. When a number
of panel members raised their hands, the trial court and counsel asked follow-up questions
in private interviews. (R. at 758, pp. 63:12-64:1, attached as Addendum Exhibit D.)
28.

The trial court also asked the venire panel if they had any professional

training or experience in medicine. When one panel member answered affirmatively, the
trial court asked appropriate follow-up questions. (R. at 758, pp. 64:18-65:4, attached as
Addendum Exhibit D.)
29.

The trial court concluded its questioning of the entire venire panel with two

open-ended questions designed to reveal bias and prejudice. First, the trial court asked
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the venire panel, "[I]s there any other fact about yourself which might affect your ability
to serve as a fair, unbiased and impartial juror in this case?" No hands were raised in
response to this question. (R. at 758, p. 66:4-9, attached as Addendum Exhibit D; R. at
762, <I 11, attached as Addendum Exhibit C.)
30.

The trial court finished its voir dire questioning of the entire venire panel by

instructing potential jurors to place themselves in the positions of the parties selecting a
jury and to respond if they would not want a juror with their present views or state of
mind sitting as a juror in judgment in the case. None of the potential jurors responded to
this question with any information related to they types of outside influences and bias
raised in Plaintiffs' First Amended Requested Voir Dire of Potential Jurors. (R. at 758,
pp. 66:10-67:8; attached as Addendum Exhibit D; R. at 762, <][ 16, attached as Addendum
Exhibit C.)
31.

After four days of trial, the jury returned a unanimous verdict finding that

Defendants were not negligent. (R. at 418.)
32.

After the jury rendered its verdict, Judge Kennedy spoke with the jury about

the trial. During that conversation, Judge Kennedy was advised that the jury reached its
verdict after rejecting the testimony of Plaintiffs' expert and concluding that he was not a
good expert. The jury did not say anything to Judge Kennedy that lead him to suspect that
the jury was influenced by tort reform issues. (R. at 769, pp. 14:11-15:6, attached as
Addendum Exhibit E.)
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33.

In denying Plaintiffs' Motion for New Trial, the trial court concluded that,

when viewed in its totality, the jury voir dire gave the parties an opportunity to obtain
sufficient information to make informed decisions about their peremptory challenges.
(R. at 764, attached as Addendum Exhibit C.)
34.

The trial court further concluded that any failure to ask additional jury voir

dire questions or to probe the venire panel in greater detail did not result in any material
impact on the lawyers' ability to select a jury. (R. at 764, attached as Addendum Exhibit
C)
35.

The trial court finally concluded that any failure to ask additional jury voir

dire questions or to probe the venire panel in greater detail did not materially affect the
ability of the selected jury to render a fair, impartial and unbiased verdict. (R. at 764,
attached as Addendum Exhibit C.)
SUMMARY OF ARGUMENT
Trial courts are given broad discretion in managing voir dire proceedings. The
decisions made by the trial court in this case regarding the scope of voir dire should be
given due deference. Four of the seven proposed voir dire questions presented for review
are not governed by the holdings of the cases cited by Plaintiffs as controlling legal
authority should therefore be disregarded by the Court. Even if a proper legal challenge
to those proposed voir dire questions had been presented, the record establishes that the
trial court sufficiently covered the topics raised in those proposed questions.
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The trial court did not abuse its discretion in refusing to ask Plaintiffs' three
proposed voir dire questions relating to tort reform. The trial court allowed the issues of
tort reform exposure and bias to be addressed in both a question to the entire venire panel
and in the private interview portion of the voir dire proceedings. When viewed in its
totality, the voir dire proceedings provided Plaintiffs with an adequate opportunity to
obtain sufficient information to make informed decisions about peremptory challenges.
Nothing more is required under Utah law.
Even if the trial court improperly refused to ask additional tort reform questions to
the entire venire panel, the error was harmless. The voir dire proceedings were thorough
and provided Plaintiffs with an opportunity to ask questions about tort reform exposure
and bias. A finding of harmless error is particularly warranted where there was a risk of
tainting the entire venire panel with tort reform information and where the record reflects
that the jury's verdict was based on a rejection of the testimony presented by Plaintiffs'
expert.
While the trial court in this case complied with Utah case law on voir dire
questions relating to tort reform, judicial rejection of that rule and the risk of mistrial that
such a rule invites support a modification of Utah law so as to give trial courts broad
discretion in deciding when questions relating to tort reform are appropriate and in
controlling the scope of such questions.
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ARGUMENT
I.

TRIAL COURTS ARE AFFORDED BROAD DISCRETION IN
MANAGING JURY VOIR DIRE

Trial courts are given broad discretion in managing jury voir dire. Rasmussen v.
Sharapata, 895 P.2d 391, 394 (Utah Ct. App. 1995). Broad discretion is afforded to trial
courts for important practical and public policy reasons. From a practical standpoint, trial
courts are in a much better position to assess potential jurors than appellate courts. This
Court has acknowledged that "the scope of the voir dire inquiry is left to the sound
discretion of the trial court because only the trial court knows when it is satisfied that a
prospective juror is impartial." State v. Brooks, 868 P.2d 818, 822 (Utah Ct. App. 1994),
aff'd with modification, 908 P.2d 856 (Utah 1995); see also Salt Lake City v. Tuero, 745
P.2d 1281, 1283 (Utah Ct. App. 1987) ("Due consideration should be given to the trial
court's somewhat advantaged position in determining which persons would be fair and
impartial jurors . . . .").
Public policy also supports the broad discretion afforded to trial courts in
managing jury voir dire. As recognized by the United States Supreme Court, "A trial
represents an important investment of private and social resources, and it ill serves the
important end of finality to wipe the slate clean simply to recreate the peremptory
challenge process because counsel lacked an item of information which he should have
obtained from a juror on voir dire examination." McDonough Power Equip., Inc. v.
Greenwood, 464 U.S. 548, 556, 104 S.Ct. 845, 850 (1984) (setting standard of review for
15

post-trial challenges to a juror based on alleged misstatements or omissions made by the
juror during voir dire).
The trial court judge in this case, Judge John Paul Kennedy, has forty years of
experience with juries. R. at 560, p. 10:2-3, attached as Addendum Exhibit B. Judge
Kennedy made a reasoned determination about what questions to ask the venire panel
based on his considerable experience with juries. Id. at pp. 9:20-10:10, attached as
Addendum Exhibit B. After conducting voir dire that spanned three hours, presiding over
a four-day trial and speaking to the jury after the trial, Judge Kennedy concluded that voir
dire gave the parties an opportunity to obtain sufficient information to make informed
decisions about their peremptory challenges and that any failure ask more questions did
not materially impact the jury selection process or the jury's ability to render a fair,
impartial and unbiased verdict. R. at 764, <H 2-4, attached as Addendum Exhibit C. Due
deference should be given to the trial court's experience and significantly advantaged
position with respect to the sufficiency of the jury voir dire conducted in this case.
II.

WHEN VIEWED IN ITS TOTALITY, VOIR DIRE WAS
THOROUGH AND PROVIDED THE PARTIES WITH SUFFICIENT
INFORMATION TO MAKE INFORMED DECISIONS ABOUT
PEREMPTORY CHALLENGES

In reviewing the scope of jury voir dire, no abuse of discretion is found when,
considering the totality of the questioning, parties are afforded an adequate opportunity to
gain the information needed to evaluate jurors. Evans v. Doty, 824 P.2d 460, 462 (Utah
Ct. App. 1992). The trial court did not abuse its discretion in managing voir dire in this
16

case because the questioning was thorough and did in fact provide Plaintiffs with an
opportunity to adequately explore the topics presented for review.
A.

A Majority of the Proposed Voir Dire Questions Presented for
Review are Beyond the Scope of Barrett and Evans

Plaintiffs present seven proposed voir dire questions for review and argue that the
trial court refused to give any of those questions even though it was required to do so by
the holdings Barrett v. Peterson, 868 P.2d 96 (Utah Ct. App. 1993) and Evans v. Doty,
824 P.2d 460 (Utah Ct. App. 1991). See Pis.' Brief at p. 9. Plaintiffs overreach with their
argument. This Court's holdings in Barrett and Evans were limited to voir dire questions
about exposure to tort-reform materials. Barrett, 868 P.2d at 102; Evans, 824 P.2d at
462-63. Plaintiffs' proposed voir dire questions 1,8, 11 and 15 are not about exposure to
tort reform materials and go beyond the scope of the holdings of Barrett and Evans. R. at
359-62, attached as Addendum Exhibit A. The Court should therefore disregard
Plaintiffs' arguments with respect to those questions.
B. The Trial Court Sufficiently Addressed the Topics Raised in
Plaintiffs9 Proposed Voir Dire Questions 1, 8,11 and 15
Even if Plaintiffs had presented a proper legal challenge to proposed voir dire
questions 1, 8, 11 and 15, the record establishes that the trial court sufficiently covered
the topics presented in those proposed questions during the voir dire proceedings. In
proposed question 15, Plaintiffs wanted to ask the venire panel if they or a close family
member or friend had ever been sued for medical malpractice. R. at 359-62, attached as
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Addendum Exhibit A. The trial court more than covered that topic by asking the venire
panel if they or a close relative or friend had ever been either a party or a witness in any
kind of lawsuit. R. at 758, pp. 36:20-22, attached as Addendum Exhibit D. When several
members of the panel answered affirmatively, the Court asked a number of detailed
follow-up questions. Id. at pp. 36:20-42:18, attached as Addendum Exhibit D.
In proposed question 1, Plaintiffs wanted to ask the venire panel if they felt
lawsuits were a proper method of resolving disputes for negligent medical care. R. at
359-62, attached as Addendum Exhibit A. Plaintiffs proposed a similar question in
question 8, which asks about negative feelings towards lawyers who seek compensation
for those injured in medical malpractice cases. R. at 359-62, attached as Addendum
Exhibit A. The trial court sufficiently covered these topics by asking the venire panel
whether they had strong feelings about people who sue or are sued by others. R. at 758,
p. 63:6-9, attached as Addendum Exhibit D. Additionally, the trial court instructed the
jury that the lawyers were not on trial and that jurors should not consider anything about
the lawyers to be material in reaching a verdict in the case. R. at 758, p. 63:6-9, attached
as Addendum Exhibit D; R. at 762, ff 15, 17, attached as Addendum Exhibit C.
Finally, Plaintiffs' proposed question 11 asks about work experience in the
insurance industry. R. at 359-62, attached as Addendum Exhibit A. Again, the trial court
sufficiently covered this topic by asking the venire panel about all types of work
experience. R. at 758, pp. 6:24-31:25, attached as Addendum Exhibit D. In addition, the
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venire panel was specifically asked about employment in the medical field. Id. at pp.
57:17-22, attached as Addendum Exhibit D.
While Plaintiffs may have preferred that the trial court use different questions to
cover these topics, Utah law does not restrict trial courts to a particular style of voir dire
questioning. Rasmussen v. Sharapata, 895 P.2d 391, 395 (Utah Ct. App. 1995). The trial
court acted within its discretion by covering the topics addressed in Plaintiffs' proposed
questions 1, 8, 11 and 15 with different questions than the ones Plaintiffs preferred.
C. Plaintiffs Had Adequate Opportunities to Obtain Information
Related to Tort Reform Exposure
The remaining three proposed voir dire questions presented for review, questions
2, 3 and 5, all deal with exposure to tort reform material. R. at 359-62, attached as
Addendum Exhibit A. Because Barrett addressed the scope of voir dire questions related
to tort reform exposure, Plaintiffs would have the Court summarily conclude that Barrett
applies and reach the same result in this case as it did in that case despite the significant
factual differences between the two cases. The doctrine of stare decisis does not compel
such a result. See State ex rel C.L., 2007 UT 51, f 19 n.5, 166 P.3d 608 ("Although stare
decisis requires courts to adhere to legal rules set forth in prior precedent, it neither
requires nor authorizes courts to abdicate their responsibility to apply these rules to the
unique factual circumstances of each case.").
The legal rule established in Evans and Barrett is that plaintiffs are allowed to
discover which venire panel members have been exposed to tort reform material. Evans,
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824 P.2d at 467. Utah law does not restrict trial courts to any particular style of
questioning so long as the parties have an adequate opportunity to obtain information
from the venire panel about their exposure to tort reform material. Rasmussen, 895 P.2d
at 395.
Here, issues of tort reform exposure and bias were addressed with both the entire
venire panel and during the private interview portion of the voir dire proceedings. During
voir dire of the entire panel, the trial court undertook the difficult task of balancing
Plaintiffs' right to obtain information related to tort reform exposure with the trial court's
concern, born from forty years of experience with juries, that placing too much emphasis •
on tort reform would plant or suggest views and opinions on tort reform to potential
jurors that could harm Plaintiffs as much as Defendants. R. at 560, pp. 7:24-10:10, cited
portions attached as Addendum Exhibit B; R. at 761, f 7, attached as Addendum Exhibit
C.
The trial court chose to address the issue of tort reform with the entire venire panel
by asking the following question: "Has any of you or a close friend or relative personally
formed an opinion either in favor of or opposed to tort reform or been a member of any
organization that has." R. at 758, p. 57:10-12, attached as Addendum Exhibit D. In
response to this question, one panel member asked, "What's tort reform?" Id. at p. 57:13,
attached as Addendum Exhibit D. Rather than risk tainting the entire venire panel by
giving an explanation of tort reform, the Court answered the panel member's question as
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follows: "I thought we'd get questions. If you don't know what it is, you don't need to
worry about it, okay? Thank you. I don't see any hands raised." Id. at p. 57:14-16,
attached as Addendum Exhibit D. This exchange sufficiently broached the topic of tort
reform without risking a mistrial.
Later, however, the trial court allowed Plaintiffs' counsel to address the topics of
tort reform exposure and bias in more detail during the private interview portion of voir
dire, where the risk of tainting the entire venire panel with tort reform information was
minimized. Eighteen of the thirty-five members of the venire panel were brought in for
private interviews. R. at 760, ff 3-5, attached as Addendum Exhibit C. As each
individual was privately interviewed, the trial court allowed counsel for both parties to
ask questions without any limitation other than an instruction to Plaintiffs' counsel
precluding him from questioning a panel member about his University of Utah sweatshirt.
See R. at 758, pp. 70-123, 123:3-15, attached as Addendum Exhibit D.
The trial court also allowed counsel for both parties to bring members of the venire
panel in for private interviews. Id. at p. 109:13-24, attached as Addendum Exhibit D.
The trial court did not place any limitations on the number of panel members that counsel
could interview. Id. In response to the trial court's invitation to privately interview
venire panel members, Plaintiffs' counsel brought in only one panel member, a man who
had previously disclosed that his wife worked for a pediatrician's office. Id. at p. 109:1920, attached as Addendum Exhibit D.
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When that panel member was privately interviewed, Plaintiffs' counsel asked two
questions related to tort reform without objection from either the trial court or defense
counsel. First, Plaintiffs' counsel asked the panel member whether his wife had ever
expressed any negative feelings about medical malpractice cases. Id. at pp. 115:25-116:1,
attached as Addendum Exhibit D. Plaintiffs' counsel then folio wed-up by asking whether
the panel member held any feelings one way or another on medical malpractice. Id. at p.
116:4-5, attached as Addendum Exhibit D.
As demonstrated by these questions, the trial court allowed Plaintiffs' counsel to
explore issues of tort reform exposure and bias during the private interview portion of the
voir dire proceedings. See also R. at 763, \ 22, attached as Addendum Exhibit C (finding
that counsel for the parties were given latitude to question specific potential jurors in
detail). Despite the wide latitude given to counsel with regards to both the number of
private interviews and the scope of those interviews, Plaintiffs' counsel did not ask to
interview additional panel members or ask additional tort reform questions to any of
eighteen members of the venire panel who were privately interviewed.
Neither Barrett nor Evans requires that voir dire questions relating to tort reform
exposure be addressed with the entire venire panel rather than in private interviews with
individual panel members. Given the trial court's legitimate concern about tainting the
venire panel with information about tort reform, it acted within its discretion by asking
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the entire venire panel one general question about tort reform and then allowing counsel
to explore the topic in further detail during private interviews.
The failure of Plaintiffs' counsel to more fully avail himself of the opportunity to
ask additional tort reform questions during the private interview portion of the voir dire
proceedings was not the fault of the trial court and leads to the conclusion that Plaintiffs'
challenge to the scope of jury voir dire is without merit. See Rasmussen, 895 P.2d at 395
(denying plaintiff's challenge to the scope of voir dire questioning of an empaneled juror
because the plaintiff's attorney failed to ask additional questions when given the
opportunity to do so by the trial court). The trial court gave Plaintiffs' counsel an
adequate opportunity to discover whether members of the venire panel were exposed to
tort reform material. The holdings of Barrett and Evans require nothing more.
III.

ANY FAILURE TO ASK ADDITIONAL VOIR DIRE QUESTIONS
ABOUT TORT REFORM EXPOSURE WAS HARMLESS ERROR

A comparison of the facts in this case with those in Evans and Barrett leads to the
conclusion that, at most, the trial court in this case committed harmless error in not asking
the entire venire panel additional questions related to tort reform exposure. The trial
court in Evans refused to ask several voir dire questions proposed by the plaintiff about
exposure to tort reform materials. 824 P.2d at 467. The trial court did, however, ask the
potential jurors if they had strong feelings as a result of seeing or reading anything about
medical negligence that would make it so that they could not be fair and impartial. Id.
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While this Court concluded that the plaintiff in Evans was entitled to know if any
of the jurors had been exposed to tort reform material regardless of whether they believed
it would bias them, that conclusion did not end the Court's inquiry. Id. It was ultimately
held that the trial court's error was harmless. Id. at 468. After reviewing the totality of
the "extensive two-hour voir dire," the Court could not conclude that the trial court
abused its discretion to the extent that a reversal was warranted. Id.
In support of its holding in Evans, the Court pointed to the questions asked by the
trial court that would allow the plaintiff to intelligently exercise her peremptory
challenges, including questions about the potential jurors' occupations, backgrounds and
feelings about medical malpractice over the course of the two-hour voir dire proceedings.
Id. As further support for its decision, the Court pointed to the trial court's inquiry about
whether potential jurors had strong feelings and could not be fair and impartial as a result
of seeing or reading something about medical malpractice. Id.
In Barrett, this Court addressed the same voir dire issue presented in Evans and
similarly concluded that plaintiffs in medical malpractice cases are entitled to know
whether potential jurors have read or heard information about tort reform. 868 P.2d at
104. Again, however, the Court recognized that the "failure to ask an appropriate
question on voir dire does not always constitute an abuse of discretion requiring reversal."
868 P.2d at 102 (quoting Evans, 824 P.2d at 467). Only "substantial impairment of the
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right to informed exercise of peremptory challenges is reversible error." Id. (quotations
and citation omitted).
The court in Barrett distinguished the facts in that case from those in Evans and
concluded that the trial court abused its discretion in conducting voir dire. Id. at 103.
While the trial court in Evans specifically asked about tort reform, the trial court in
Barrett asked no questions about tort reform or medical negligence either directly or
indirectly. Id. at 102. In addition, the overall voir dire conducted in Barrett was noted to
be much less extensive than that conducted in Evans. Id. at 103.
The voir dire conducted in this case was extensive and much more similar to the
voir dire conducted in Evans than in Barrett. The voir dire proceedings in this case lasted
approximately three hours, an hour longer than the voir dire proceedings in Evans. R. at
760, f 3, attached as Addendum Exhibit C. As detailed in Defendant's Statement of
Facts, the trial court asked the venire panel numerous questions designed to reveal general
bias and prejudice as well as bias and prejudice specifically related to medical malpractice
cases. See Defs.' Statement of Facts, H 21-30.
Furthermore, as in Evans, the trial court in this case asked the venire panel
questions about their education, work history and reading materials. R. at 758, pp. 6-31.
Another important similarity between Evans and this case is the trial court asked a
specific question about opinions held on tort reform to the entire venire panel. Id. at p.
57:10-16, attached as Addendum Exhibit D. Most significantly, the trial court in this case
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allowed Plaintiffs' counsel to ask more detailed questions about tort reform exposure and
bias in private interviews with members of the venire panel. Id. at p. 115:25-116:6,
attached as Addendum Exhibit D. Such questioning was not allowed in either Evans or
Barrett.
When reviewed in its totality, the voir dire in this case was sufficient to allow the
parties to make informed decisions about peremptory challenges. While Plaintiffs'
proposal to ask the entire venire panel three detailed questions relating to tort reform
exposure was rejected, the trial court did ask a question about tort reform exposure and
bias to the entire venire panel. R. at 758, p. 57:10-16, attached as Addendum Exhibit D.
In addition, the trial court allowed Plaintiffs' counsel to ask detailed tort reform exposure
and bias questions during the private interview portion of voir dire. R. at 758, pp.
115:25-116:5, attached as Addendum Exhibit D.
To the extent Plaintiffs' counsel desired more information about tort reform
exposure and bias, he should have called in more members of the venire panel for private
interviews or asked additional tort reform questions to the eighteen members of the venire
who were privately interviewed. Under the circumstances presented in this case, any
failure by the trial court to ask additional tort reform questions to the entire venire panel
was harmless error and does not justify a new trial.
A finding of harmless error is especially warranted in this case because there was a
risk of tainting the entire venire panel with an explanation of tort reform and because the
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record reflects that the jury's verdict was based on a rejection of both Plaintiffs' expert
and his testimony rather than any bias related to tort reform. R. at 769, pp. 14:11-15:6,
attached as Addendum Exhibit E.
IV.

THE COURT'S HOLDINGS IN BARRETT AND EVANS SHOULD
BE MODIFIED IN LIGHT OF SUBSEQUENT JUDICIAL
SCRUTINY AND PRACTICAL CONSIDERATIONS

"[A] court will overrule its own precedent in the limited circumstances where it is
clearly convinced that the rule was originally erroneous or is no longer sound because of
changing conditions and that more good than harm will come by departing from the
precedent." State v. Tenorio, 2007 UT App 92, f 9, 156 P.3d 854. Factors considered in
determining whether prior precedent should be overruled include the assessed weight of
the precedent, the strength of its analytical underpinnings and an assessment of how well
the precedent works in its application. State v. Menzies, 889 P.2d 393, 399-400 (Utah
1994).
Here, the relevant factors weigh in favor of at least modifying the rule entitling
parties to an inquiry about tort reform exposure during jury voir dire. First, the weight
and strength of that rule have been questioned by both a member of this Court and the
Tenth Circuit Court of Appeals. In Barrett, Judge Bench argued in a dissenting opinion
that the majority opinion "goes far beyond the scope of the case law governing the issues
framed in the main opinion." 868 P.2d at 104 (Bench, J., dissenting). Judge Bench
specifically took issue with the majority's failure to consider the import of a no-cause-of-
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action verdict in determining whether the refusal to ask tort reform questions aimed at
damages warranted reversal. Id. Judge Bench also argued that controlling Utah case law
requires affirmative responses to broad voir dire questions about the ability of prospective
jurors to be fair and impartial before any specific questioning about tort reform are
allowed. Id.
The Tenth Circuit Court of Appeals has refused to adopt the rule entitling parties
to an inquiry about tort reform exposure during jury voir dire in Utah federal district
courts. Smith v. Vicorp, Inc., 107 F.3d 816, 818 (10th Cir. 1997). The basis for that
refusal was that the rule conflicts with the broad discretion vested in trial courts to control
the scope of voir dire. Id. In light of this judicial criticism, the holdings of Barrett and
Evans should be reviewed and modified so as to allow trial court judges the power to
exercise discretion in determining when the facts of a case warrant voir questions about
tort reform and in controlling the scope of such questions.
The rule entitling parties to an inquiry about tort reform exposure during voir dire
should also be modified because it does not work well at the trial court level. The trial
court's concern over the danger of planting or suggesting views and opinions on tort
reform issues to potential jurors that could harm Plaintiffs as much as Defendants is
legitimate and leaves trial courts in a very difficult position.
In another case before another district court judge, defense counsel experienced
first hand the problems that arise when the venire panel is asked questions about tort
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reform during voir dire. That case resulted in a mistrial because it was determined that
comments made by members of the venire panel in response to such questions unfairly
tainted and prejudiced the other panel members against the plaintiff. Judge Kennedy
wisely avoided a possible mistrial in this case by declining to give an explanation of tort
reform to the venire panel in this case. Trial court judges have more experience with
jurors than anyone. They should be empowered to exercise broad discretion in
determining when tort reform questions should be asked and in controlling the scope of
such questions.
CONCLUSION
The trial court appropriately exercised is discretion in managing jury voir dire in
this case. In particular, the trial court complied with Utah law by allowing Plaintiffs an
adequate opportunity to question prospective jurors about tort reform exposure and bias.
When viewed in its totality, the jury voir dire conducted in this case complied with the
requirements of Utah law and sufficiently covered the topics raised in the proposed voir
dire questions presented for review.
Even if the trial court improperly failed to ask the additional voir dire questions
proposed by Plaintiffs, the error was harmless and does not justify a new trial. While the
trial court in this case complied with Utah law regarding voir dire questions relating to
tort reform, the law should be modified to allow trial courts to exercise broad discretion in
deciding when voir dire questions relating to tort reform are appropriate and in
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controlling the scope of such questioning. For these reasons, the jury's verdict and the
trial court's May 21, 2007 Judgment should be affirmed.
DATED this 31st day of December, 2007.
SNOW, CHRISTENSEN & MARTINEAU

'7C.
jj/tZc&Asz**?;
By f^iCccU4l/7C.
^M^cAA^r?y
David G. Williams
Bradley R. Blackham
Attorneys for Defendants/Appellees
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STATE OF UTAH

CRESCENCIO ALCAZAR AND
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UNIVERSITY OF UTAH HOSPITALS &
CLINICS, UNIVERSITY OF UTAH
EMERGENCY DEPARTMENT, JON
MIDDLETON, M.D., and STATE OF
UTAH,

]
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)
])
]

Defendants.

)

Plaintiffs,

PLAINTIFFS' FIRST AMENDED
REQUESTED VOIR DIRE OF
POTENTIAL JURORS

Case No. 030928457
Judge: John Paul Kennedy

Plaintiffs propose the following Voir Dire questions, assuming the court conducts Voir Dire.
If the court allows attorney Voir Dire, then counsel may ask variations of the following questions:
Question No. 1.

Do you believe a lawsuit is a proper method of resolving disputes

concerning compensation for negligent medical care? Ostler v. Albina Transfer Company, Inc., 781
P.2d 445 (Utah 1989). Please explain [in chambers].
Question No. 2.

Have any of you watched, read, or heard anything that suggests a

"lawsuit crisis" or the need for "tort reform"? Barrett v. Peterson, 868 P.2d 101 (Utah App. 1993);
Evans v. Doty, 824 P.2d 460 (Utah App. 1991). Please explain [in chambers].

b.

Did you agree with the points made? Please explain [in chambers].

c.

Would you be inclined to reduce the damage award, if any, in this case, because of

what you have watched, read or heard? Please explain [in chambers].
Question No. 3.

Have any of you watched, read or heard anything which suggests that

jury verdicts are too high or unreasonable? What have you seen, heard or read? (To be asked of
jurors in chambers.)
a.

Do you personally believe that jury verdicts are unreasonable?

b.

Do you believe that monetary limits should be placed upon the amounts which a jury

can award to an individual who sues for personal injuries?
Question No. 4.

Would you be hesitant to award compensation for any of the following

elements of damages, provided you first find that the plaintiff sustained his burden of proof to be
entitled to damages:
1.

Past medical expenses?

2.

Pain and suffering including loss of enjoyment of life?

Question No. 5.

Have any of you watched, read, or heard anything to indicate that jury

verdicts for plaintiffs in personal injury or medical malpractice cases result in higher insurance
premiums, effect the availability of insurance, or result in higher medical costs for consumers?
Barrettv.Peterson, 868P.2dl01 (UtahApp. \993)\Evansv. Do0/,824P.2d460(UtahApp. 1991).
Please explain [in chambers].
a.

What do you remember about it? Please explain [in chambers].

b.

Do you think the article, program, etc. made some good points? Please explain [in

chambers].

c.

Do you personally believe that jury verdicts for plaintiffs in personal injury cases

result in higher insurance premiums or effect the availability of insurance?

Please explain [in

chambers]. Barrett v. Peterson, 868 P.2d 101 (Utah App. 1993); Evans v. Doty, 824 P.2d 460 (Utah
App. 1991).
Question No. 6.

Do you have any negative thoughts or feelings towards those who

smoke?
Question No. 7

Would you be less inclined to award damages to someone who suffered

a heart attack from medical malpractice if that person had been a smoker?
Question No. 8.

Do any of you have any negative feelings about lawyers who seek

compensation for those who have suffered medical malpractice? Please explain.
Question No. 9.

Do you believe that as a juror you should be able to disregard the law

and decide a case based on your own beliefs? Please explain.
Question No. 10.

Have you or any of your family ever been, or are you now, a patient

of Dr. Middleton, Dr. Hartsell or the University of Utah Hospital? If yes, explain who was a patient
and when?
Question No. 11.

Have you or any of your close relatives or friends worked or do you

or they now work in any aspect of the insurance industry (insurance salesman, employee of an
insurance company, adjuster, underwriter, or anything similar)? Please explain. If yes, would that
effect the way you might view this case? Evans v. Doty, 824 P.2d 460 (Utah App. 1991).
Question No. 12.

Have you or any close relatives or friends been involved, or are you

or they now involved in any way in the health-care industry (e.g., doctor, nurse, employed by a clinic,
etc.)? Please explain. If yes, would that in any way tend to influence your judgment in this case?
Explain.

Question No, 13.

Has any juror here been a party to a civil lawsuit? As a result of that

experience do you believe that you would be more sympathetic to one party or the other?
Question No. 14.

Is there anyone who cannot put aside private views and concerns and

deliberate this case using solely the law given to you by the court and the evidence presented by the
parties?
Question No. 15.

Have you or a close friend or relative ever been sued in a medical

malpractice lawsuit? Please explain.
Question No. 16.

Is there any juror who feels that his or her religion, expressly or

impliedly, forbids or discourages a lawsuit brought for money damages as a result of personal
injuries? [Pursue questions in chambers.]
Question No. 17

Do you have any negative thoughts or feelings towards individuals

from Mexico who are living in the United States?
Question No. 18

Would it be more difficult for you to render a verdict in this case

because the defendants are the University of Utah Hospitals and Clinics and the State of Utah?
Question No. 19

If you were either of the parties in this case, would you be

comfortable knowing that someone like you would be sitting on the jury.
DATED t h i s J ^ day of November, 2006.

MATTHEW H. RATY /
Attorney for Plaintiffs

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the PLAINTIFFS' REQUESTED VOIR
DIRE OF POTENTIAL JURORS was served upon Defendants' counsel via hand delivery, at the
addresses listed below, on this J

day of November, 2006.

David G. Williams
Snow, Christensen & Martineau
10 Exchange Place, Eleventh Floor
P. O. Box 45000
Salt Lake City, Utah 84145
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1

would make it difficult for you to serve, we ask them about

2

hardship.

3

substance.

4

nature of the case is and we'll ask them also if there's a

5

reason they can't serve.

6

And number 17, we would allocate that one in
Number 18, we will explain to them what the

So that's what I'm going to do with those.

Let's

7

see here, I thought we had some from the plaintiff and I

8

apparently don't have those with me here for some reason.

9
10
11
12

MR. RATY:

Can I bring you some, Your Honor?

THE COURT: Yeah, if you have a set, bring them up
here and I'll run through them.
MR. RATY:

In fact I made just a few additions to

13

the list I gave you before.

14

amended one.

15

THE COURT: Okay.

16

MR. RATY:

17

THE COURT: Okay.

So I'm going to give you our

It's almost entirely the same.
Number one, I usually give one,

18

or ask a question that's similar to that.

So probably give

19

that one in substance.

20

instruction.

21

those either as a followup.

22

that one either and I wouldn't give number four, although, I

23

give an instruction, or I give, I think there's an

24

instruction as well as a voir dire question that asks them

25

something like, you know, do you have any reason why you

Number two, I don't give that

Number three, or two b, and c, I wouldn't give
Number three, I wouldn't give

1

wouldn't be able to award damages if you found that there was

2

negligence or words to that effect.

3

give that one.

4

addition, isn't it?

5

MR. RATY:

6

THE COURT: I probably would give that one in this

Number five, I wouldn't

Number six, that, that I think is an
I don't remember seeing that one before.
Right.

7

case.

I don't think I would give number seven.

I won't give

8

number eight, but I do give an instruction that tells them

9

that the lawyers are not on trial here.

And we give them an

10

instruction on number 9 as well as a voir dire question that

11

asks them if they feel they couldn't follow the instructions.

12

So give that one in substance.

13

they have any familiarity with the defendants, including Jon

14

Middleton, the doctor in this case who as I understand it

15

who's no longer in the case.

16

11.

17

medical profession, and same thing with number 12, I ask that

18

question in substance, and the same thing with number 13,

19

number 14, number 15.

20

doesn't focus on religion, but it says do you have any

21

feelings or beliefs, I think is how it's worded.

Number 10, we'll ask them if

I'm not going to give number

I will ask them if they have any experience with the

I ask a question on number 16 that

22

Number 17, the problem with that question is this:

23

people are going to say in answer to it, well, it depends on

24

whether they're here illegally or not.

25

who are going to say that and we can't ask the defendant - or

There's some people

that it would mattei' when it comes down to the ultimate
2

decision.

3

And question 19, I ask that in substance.

4

MR. RATY:

5

May I ask about a couple others real

quic k?

6

THE COURT: Sure.

7

MR. RATY:

8

THE COURT: Yeah, we're on the record.

9

MR. RATY:

10
11
12
13
14

And are we on the record, or -

Okay, I don't know if we identified

Iir m Matthew Raty for the plaintiff.

ourselves.

THE COURT: Okay, yes, thank you.

Go ahead.

Let's

have the appearance of the defendants as well.
MR. WILLIAMS:

David Williams and Brad Black for

defendants.

15

THE COURT: Thank you.

16

MR. RATY:

17

So -

The first question I had, I didn't hear

you isay what you7 re going to do with number 15.

18

THE COURT: Number, which number?

19

MR. RATY:

20

THE COURT: I'm going to ask them if they've ever

Fifteen.

21

been a plaintiff or a defendant in a lawsuit, or had a close

22

friend or relative.

23

malp;ractice.

24
25

So we're going to cover a lot more than

We'll cover everything.

MR. RATY:

Okay, and then, Your Honor, on the

firstf first part questions, which get at prejudice regarding
7

1

medical malpractice cases.

2

THE COURT: I don't know that they get into

3

prejudice.

I think they end up raising issues that most

4

people don't know about and, and it makes, and suggest things

5

to people that they may not have considered and I think the

6

suggestions are not appropriate, so that's why I don't give

7

them.

8

by plaintiffs or by defense because I think they're

9

calculated to try to influence the jury and I don't, I don't

I don't give them either - they'll submit it typically

10

feel that I want to do that.

11

through the questions that I will ask them and they give

12

their answers that you will be able to tell if there is some

13

bias or prejudice that would be, that would reflect the kind

14

of thing that you're concerned about in asking these

15

questions.

16

that he's been able to, or she's been able to ferret that

17

out.

18

I think you will find as we go

So I've never had a lawyer yet who hasn't felt

So I'm, as I said before, when I talked to you

19

before about your voir dire questions that there's certain

20

questions that I just don't give that I think are calculated

21

to influence the jury or to kind of till the soil for you to

22

sow seeds and I know a lot of lawyers like to do that and I

23

think there are probably seminars that tell you how to do

24

that and I'm just telling you that in this case, and other

25

cases that you might have with me in the future, I won't do

that.
MR. RATY:

Could I - and I don't want to argue with

you on this point, Your Honor THE COURT: Well then don't.
MR. RATY:

Then don't?

Can I say one last thing.

THE COURT: If you want to make a record, go ahead.
MR. RATY:

Okay, just very briefly, I think there's

a fine balance between suggesting things to the jury pool and
discovering prejudices and biases, which would allow us to
intelligently exercise our peremptory challenges, and I think
that case law, Your Honor, and I've cited several of those
cases, support the need, especially in our present climate so
much discussion about doctors going out of business because
of medical malpractice cases, and THE COURT: I mean do you want to tell the panel,
are you worried about doctors going out of business because
of medical malpractice?

Is that the kind of thought you want

to put in their mind?
MR. RATY:

Well, what I'm afraid of is this -

THE COURT: You want to put in their mind that your
medical costs are going to go up because of, you know, it's
like saying to a kid don't put beans in your ears, you know,
they're going to say, "Hey, that's an idea", you know, and
that's what you're doing, and I think it can hurt the
plaintiff as much as it can hurt the defendant and it makes,
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IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

CRESCENCIO ALLA/..\.,
MONICA ALCAZAR.
ORDER DENYING PLAINTIFFS'
MOTION FOR NEW TRIAL

Plaintiffs,
vs.
UNIVERSITY OF U i AH HOSPITALS
AND CLINICS, UNIVERS11 \ < >F ! i 1 AH
EMERGENCY DEPARTMENT, JON
MIDDLETON, M.D. • >.! S'" \TF OF
UTAH,
Defendants.

Civil No. 030928457

Plaintiffs' Motion for New Trial came before the Court for a hearing on August 15, 2007.
Plaintiffs were represented by Matthew H. Raty, and Defendants were represented by Bradley R.
Blackham.
The Court having reviewed the memoranda and exhibits filed by the parties and having heard
arguments iVwm coumei for the parties finds good cause for denying Plaintiffs Motion for New
• '

<- :•-..'...:. K-preNer.! .1 > :"* .• ;

•

i v . :.;u:,.is Memos .;i:ei.r /i

Opposition to Plaintiffs' Motion for New Trial to be accurate and hereby adopts those facts in
support of the Court's Order denying Plaintiff's Motion for New Trial. With the exception of
Defendants' argument regarding the timeliness of Plaintiffs' Motion for New Trial, the Court finds
the arguments contained in Defendants' Memorandum in Opposition to Plaintiffs' Motion for New
Trial to be persuasive and hereby adopts those arguments in support of the Court's Order. The Court
further enters the following Findings and Conclusions in support of its Order.
FINDINGS
1.

The facts in the present case are much more like the facts in Evans v. Doty, 824 P.2d

460 (Utah Ct. App. 1992) than the facts in Barrett v. Peterson, 868 P.2d 96 (Utah Ct. App. 1993).
2.

The voir dire conducted in this case was even more detailed than the voir dire

conducted in Evans v. Doty, 824 P.2d 460 (Utah Ct. App. 1992).
3.

The voir dire in this case was thorough and lasted approximately three hours.

4.

The venire panel in this case consisted of 35 individuals. Eighteen of those

individuals were individually interviewed by both the Court and counsel for the parties, outside the
presence of other potential jurors.
5.

Voir dire included numerous questions that were designed to reveal both general bias

and prejudice and to specifically reveal bias and prejudice in a medical malpractice case.
6.

The voir dire in this case included questions about tort reform. In particular, the

Court asked potential jurors whether they or a close relative or friend had formed an opinion, either

2

in la VOL -for opposed to, tort reform or been a member of any organization that has lorn^d .A^W an
opinion.
7.

The proposed voir dire questions at issue in Plaintiffs' Motion for N e w Trial would

\ iews and opinions on fort reform issues to potential jurors that could have harmed Plaintiffs as

8.

The Court instructed nntentn] jurors that Plaintiffs and Defendants are entitled to

jurors w h o approach the case with open minds and agree to keep their minds open until a verdict is
reached
9 . •:

The Court instructed potential jurors that jurors must be as free as humanl y possible

the facts or the law
10.

I h e Court instructed potential juiors liiai - I-:.*. •,iiL> m.iv be generally qualified to

serve as jurors, there may be something that could disqualify ilk-m or make it difficult for them to
serve as jurors in :hi< particular case.
11.

1 1 ie( J nin ( ITI ie.ate.1 llvaskei 1 nc itc i.i iti; ill inn c irsiftl ie;\ I eltthei e was something that might

cause them to he hia^. n v- : i i * >r prejudice din any w a\.
12.

r l

i r.

:

iat ;n:.aiK ; a i jictci.hai ,ai-ais ...... . ,: < .,- aire questions asked were not

intended to waste their time or to embarrass them but rather to explore their ability to sit as fair and

3

impartial jurors and to listen and decide with open minds and without any preconceived notions
regarding who should prevail in the action.
13.

The Court instructed potential jurors that if there were any facts they might want to

mention but which facts could affect other potential jurors, an opportunity would be provided to talk
about those facts outside the presence of the other potential jurors.
14.

The Court instructed potential jurors that they must have an open mind and be free

from any prejudices related to the case or the parties. The Court then asked potential jurors to raise
their hand if they had any questions in their mind about their ability to return a verdict in this matter
based solely on the evidence presented, free from outside influences or bias. None of the potential
jurors responded to this question with any information related to the types of outside influences and
bias at issue in Plaintiffs Motion for New Trial.
15.

The Court asked potential jurors whether they had any strong beliefs, either positive

or negative, toward people who sue or are sued by others.
16.

After counsel for the parties were given an opportunity to discuss any additional

proposed voir dire questions with the Court, potential jurors were asked to place themselves in the
positions of both Plaintiffs and Defendants selecting a jury. The potential jurors where then asked
if they would not want a juror with their own present views or state of mind sitting in judgement of
this case. None of the potential jurors responded to this question with any information related to the
issues presented in Plaintiffs Motion for New Trial.

4

17.

n/.'i « s

.

. ., .

i.

'..'.

^

.oahC\\Li\;

^ ;...:, : d

that jurors should not consider anything about the lawyers to be material in reaching a verdict in the
case.
18.

Potential ji irors w ere asked aboi it their v\ oi 1 z hi stc i y.

19.

Potei.hal jurors were asked extensive questions about any existing relationships with

20.

Potential jurors were asked about their prior litigation experience in all types of cases,

not just medical malpractice cases.
21.

The Co'i irt instr i icted potential ji irors that they shoi lldnot give any partici ilar weight

to the testimony of a witness just because he or she works m the medical profession.
22.

Counsel for the pai ties were gi1

23.

Plaintiffs' counsel did u^ . Jse any objection at -,al to any portion oi Daeiuiant's

•

specific potential jurors in

detail.

closing argument.
24.

Plaintiffs' counsel did not. come across as being obstreperous in raising repeated or

25.

If Plaintiffs' counsel believed comments made during Defendant's closing argument

were or ; ^ i ^ . \ . ; u. , .„ :n: f s counsel ^ ^;.:.:,;. ,: ^ijcvu .: ... ;hose comments w ithout negatively
impacting the jury's view of Plaintiffs or their attorney.

26.

The portion of Defendant's closing argument at issue in Plaintiffs' Motion for New

Trial was not of great moment and was rather inconsequential when viewed in light of Defendant's
entire closing argument.
27.

There is no indication that any individual members of the jury or the jury as a whole

were influenced by tort reform issues or by an alleged medical malpractice crisis. The absence of
such influence is particularly evidenced by the fact that the jury returned a unanimous no cause
verdict in favor of the Defendants. The jury did not find liability but then unreasonably reduce the
amount of damages to be awarded to Plaintiffs, as might be expected if the jury was influenced by
tort reform issues.
CONCLUSIONS
1.

Plaintiffs' Motion for New Trial was timely filed.

2.

When viewed in its totality, the voir dire conducted in this case gave the parties an

opportunity to obtain sufficient information to make informed decisions about their peremptory
challenges.
3.

Any failure to ask more questions during voir dire or to probe potential jurors in

greater detail did not result in any material impact on the lawyers' ability to select a jury.
4.

Any failure to ask more questions during voir dire or to probe potential jurors in

greater detail did not materially affect the ability of the selected jury to render a fair, impartial and
unbiased verdict.

6

5.

i no m i n . -•v
\ ,v. i'! ( i!i'r>K

i (^iiM'si-i iti r m s e a n y ni^j; \ ••* »n , ; :...:. o i.^iLikU'-.l

CK-: n i g

argument constitutes a waiver of any such objection.
ORDER
Based on the 1 7indings andCoi icli isions stated abo\ e and the adc: ptedfacti lal statements and
arguments contained in Defendants' Memorandum in Opposition to Plaintiffs' Motion for New

IT IS HEREBY ORDF.RHD thai Plaintiffs' Motion for New Trial is denied.
DATED this j£f' day of August, 2007.
BY I I IE COt JR I :

John Paul

edy

District tyourt Judge

A

^rri'

'

f

i

/i t ^ V W \

I AA

Matthew H. Raty
Attorney for Plaintiffs

r^.
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U
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CERTIFICATE OF SERVICE
I hereby certify that I caused a true and correct copy of the foregoing ORDER
DENYING PLAINTIFFS' MOTION FOR NEW TRIAL to be mailed, First Class, postage
prepaid this

\

f > ^ day of September, 2007 to the following:

Mark C. McLachlan (582-2656)
MARK C. McLACHLAN & ASSOCIATES, L.C.
9677 South 700 East, Suite D
Sandy, UT 84070
Matthew H. Raty (495-2262)
LAW OFFICE OF MATTHEW H. RATY, P.C.
9677 South 700 East, Suite D
Sandy, UT 84070
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1

I'm sure you are familiar with how these things go but I'm

2

going to make sure that there's no questions, I hope, before

3

we're finished.

4

say.

5

So bear with us, listen carefully to what I

The plaintiffs in this case and the defendants are

6

entitled to jurors who approach this case with open minds and

7

agree to keep their minds open until a verdict is reached.

8

Jurors must be as free as humanly possible from bias,

9

prejudice and sympathy and must not be influenced by any

10

preconceived ideas either as to the facts or as to the law.

11

Although you may be generally qualified to served as a juror,

12

there may be something that could disqualify you or make it

13

difficult for you to serve as a juror in this particular

14

case.

15

A trial starts with the selection of the jury and

16

as prospective jurors, you will be questioned to determine

17

your qualifications in this case.

18

fair, unbiased and impartial jury and since this is an

19

important part of the trial, you are required to be sworn so

20

that the testimony you give - or the statements you give will

21

be under oath to all the questions asked.

22

court will now administer that oath to you, so if you will

23

all stand and raise your right hands and listen to what the

24

clerk says.

25

Our purpose is to obtain a

The clerk of the

(Whereupon the prospective jurors were sworn).

1

THE COURT: You need to answer out loud and maybe

2

nod your head so we can make sure you've all answered.

3

you very much.

4

Thank

In order to empanel a jury we need to ask you some

5

questions and these questions are designed not to pry into

6

your personal affairs but to discover if you have any

7

knowledge of the case or if you have any preconceived opinion

8

that you cannot lay aside or if you have any experience that

9

might cause you to identify with one side over the other and

10

so when we ask these questions, we don't intend to waste your

11

time or embarrass you in any way but rather to explore your

12

ability to sit as fair and impartial jurors.

13

be listen and to decide with open minds and without any

14

preconceived notions regarding who should prevail in this

15

action.

16

We want you to

At the end of this open questioning period, I will

17

give you a chance to speak more privately if you wish and

18

some of you may wish to answer some of the questions in a

19

more comfortable setting without all the other juror panels

20

present.

21

question and we'll give you an opportunity to indicate to us

22

at a later time when we can go that.

23

If that is the case, I want you to remember the

It is important that when you give your answers

24

that you focus your comments on the question that is asked.

25

We don't want you to express views or opinions in your

1

answers which might affect the other jurors.

2

are facts which you wish to mention but which facts could

3

affect other jurors, we'll give you an opportunity to discuss

4

those matters without all the other jurors being present.

5

Also, if there

So first of all it's necessary that you be

6

competent legally to serve as a juror.

In order to serve as

7

a juror in this case, you must be a citizen of the United

8

States, over the age of 18 or 18 and older, a resident of

9

Salt Lake County and able to speak, read and understand the

10

English language.

11

these requirements, if so, please raise your hand.

12

see any hands raised.

13

Is there anyone who does not meet all of
I don't

You may not serve on a jury if you have been

14

convicted of a felony that has not has not been expunged or

15

you are serving on active duty in the military or you are

16

suffering from a physical or mental disability that makes you

17

incapable of performing the duties required or a juror.

18

example, if you were completely deaf and couldn't hear the

19

testimony that might impact your ability to serve.

20

anyone who meets any of these criteria which I've indicated?

21

Is so raise your hands. And again no hands are raised.

22
23
24
25

For

Is there

I find that all jurors are legally competent to
serve.
Now we have given the jurors a card that sets forth
certain facts that we would like you to stand and tell us

1

about.

As we do this, it's important that you know that the

2

only record being made in this trial is an audio record and

3

there are microphones at various places in the courtroom that

4

will pick up what is said.

5

the courtroom, it's important that when you make your

6

statements, that you make them loud enough so that they will

7

be heard and picked up by the microphone.

8

you're not speaking quite loud enough I might ask you to

9

raise your voice a little bit so that we can hear better.

Because you are in the back of

If I feel that

So

10

we're going to begin on this side and we're going to go

11

across the first row and then we'll start with the second row

12

on that side and we'll just go in order and that's the order

13

you were seated and if we have a problem with order and

14

sometimes we do, I'll correct it and move you around a little

15

bit but I think Rosie has done a good job in getting

16

everybody in the right seat.

17

our first juror which I have as Ellen Schafbuch.

18

with you, Ms. Schaflouch, and then we'll just go across in

19

the manner indicated.

20

So we're going to begin with
We'll begin

Go ahead.

MS. SCHAFBUCH:

Ellen Schafbuch; 12th grade; I'm

21

unemployed.

My husband's name is Steven Schafbuch.

His

22

education is 12th grade and some college courses.

23

employed at West High School as a pitching coach.

24

three children, ages 44, 47 and 50.

25

for 71, almost 71 years, all the time and I read the Deseret

He is
I have

I've lived in Salt Lake

7

1

News and I like magazines that deal with women.

2

I like gardening and I like walking outside and I like taking

3

care of grandkids and that's it.

4
5
6

And hobbies,

THE COURT: Ms. Schafbuch, would you please tell us
what your older children's occupations are?
MS. SCHAFBUCH:

My oldest, he is in business with

7

another partner in building, remodeling, and my second son is

8

in plumbing who is - just got another job with another

9

company but he also is a journeyman and my daughter works for

10

the Salt Lake City, Salt Lake Palace, and she works in

11

housekeeping.

12

THE COURT:

Thank you.

13

Okay.

14

MS. AVERETT:

My name is Whitney Averett.

I just

15

graduated with my bachelor's of science in nursing.

I'm

16

employed at Alta View Hospital on the acute care floor.

17

not married, I don't have any children.

18

Lake my whole life, 24 years.

19

Tribune and I like reading women's magazines and I enjoy

20

hiking and outdoors around Salt Lake and going to movies and

21

(inaudible) professional or community organization.

I am

I've lived in Salt

My favorite newspaper is the

22

THE COURT:

Thank you.

23

MS. GILES:

My name is Linda Giles.

I'm currently

24

a student at Salt Lake Community College to get my

25

associate's degree.

I'm employed at —
8

1

THE COURT:

What's your field in?

2

MS, GILES:

Marketing management.

I'm currently

3

employed at ACS as a telephone representative.

4

quite married yet.

I've not

I'm engaged.

5

THE COURT:

What does your fiancee do?

6

MS. GILES:

My fiancee, he's a carpenter.

He's got

7

his bachelor's degree from Salt Lake Community College and

8

he's currently employed (inaudible).

9

son.

I have a two-year old

I've lived in Salt Lake County all my life.

I've

10

switched different counties a little bit but I've lived in

11

the county all my life.

12

whole lot.

13

interests are like reading, taking care of my son and do my

14

homework for school.

15

community organizations that I'm a part of.

I don't really read the newspaper a

Magazines I do read (inaudible).

16

THE COURT:

17

Yes sir.

18

MR. BELTZ:

My hobbies and

I don't have any charitable services or

Thank you.

My name is Greg Beltz, 12 grade is my

19

highest education I finished.

20

spouse's name is Kristen.

I'm a delivery driver.

21

THE COURT:

What company do you work for?

22

MR. BELTZ:

(Inaudible).

My

My spouse, she's got a

23

bachelor's degree - graduated from the U in business.

She

24

works at Walter Reed Memorial Hospital as a science editor

25

for one of their publications.

THE COURT:

1
2

Now isn't that hospital back in

Washington?
MR. BELTZ:

3

Yeah, we're separated right now, yeah,

4

she works back there.

I've got a daughter that's 17.

I've

5

lived in Salt Lake probably 40 years, I read the Tribune and

6

Sports Illustrated and sports magazines, play lots of sports.

7

Not an active member .in any professional...
THE COURT:

Tell me again how many children you

10

MR. BELTZ:

One daughter.

11

THE COURT:

How old?

12

MR. BELTZ:

Seventeen.

13

THE COURT:

She's in high school?

14

MR. BELTZ:

Yes.

15

THE COURT:

Okay, thank you.

16

MR. ADAIR:

My name is Joel Adair.

8
9

17

have?

I'm in about my

third year of college at Salt Lake Community.

18

THE COURT:

What are you studying?

19

MR. ADAIR:

I'm undecided.

I'm employed at Olive

20

Garden, I'm a buser there.

21

children.

22

read the City Weekly, Entertainment Weekly.

23

tennis, watch quite a bit of TV and I'm not an active member

24

in any professional or charitable service or community

25

organizations

I'm not married, I don't have any

I've lived in Salt Lake County for five years.

I

I play a little

10

1

THE COURT:

2

MS. MORGAN:

Thank you.
My name is Linda Morgan.

I have a

3

bachelor's degree in elementary education and a master's

4

degree in instruction technology.

5

School District teaching 4th grade.

6

Morgan.

7

for Jordan School District.

8

almost 36, 33 and 30.

9

do?

I'm working for Granite
My spouse's name is Kirk

He is a retired truck driver now driving school bus

10

THE COURT:

11

MS. MORGAN:

I have three children ages

Do you want me to tell you what they

Please.
My oldest daughter is currently

12

adjunct faculty teaching English and linguistics at Brigham

13

Young University.

14

youngest child, a daughter, has her degree in recreation and

15

is currently a stay-at-home mom.

16

I've lived in Salt Lake County all my life.

17

the Salt Lake Tribune, Newsweek, Time Magazine, the Week,

18

anything that has to do with current events.

19

color artist and I love photography, I like backpacking,

20

hiking, mountain biking, snowshoe, skiing, outdoor sports of

21

all kinds.

22

I'm a member of UEA. I volunteer at the Utah State Prison

23

every Monday night.

24

you're looking for, Search Community Emergency Response Team.

25

Good enough?

My son is a computer draftsman; and my

I have eight grandchildren.
I like to read

I am a water

I am - I'm trying to think what you mean by this.

I don't know what other kinds of things

11

1

THE COURT:

Thank you, appreciate that.

2

Yes sir?

3

MR. HEATON:

My name is Bradley Heaton.

I've got

4

an AAS Degree, Salt Lake Community - what is now Salt Lake

5

Community College in (inaudible) technology.

6

working for a (inaudible) Corporation.

7

automation software, mostly K through 12 schools.

8

work in the data conversion department.

9

Mary Jo.

Currently

It's a library
Schools I

My spouse's name is

She's a licensed RN but she's currently working as

10

a teacher's aide in elementary.

11

high school, a son nine in elementary.

12

Lake County for 25 plus years.

13

the Deseret News and the Tribune.

14

do with the computer, family history, and different things

15

there and not really an active membership in any professional

16

organization.

17

THE COURT: Thank you.

18

Yes, ma'am.

19

MS. SPOONER:

20

I work at Snowbird.

I've got a daughter 16 in
I've lived in Salt

I do read online editions of
Interests are basically to

Stacy Spooner, one year of college.

My husband's name is Doug Spooner.

21

THE COURT:

22

MS. SPOONER:

What do you do for Snowbird?
(Inaudible) manager for the mountain

23

school.

My husband graduated from (inaudible) College back

24

east and he teaches skiing in the winter and is a general

25

contractor in construction.

I have two daughters, one 20 and
12

1

one 16.

I've been here in Salt Lake for about 29 years,

2

read the Tribune, don't usually have time to read magazines

3

but I do like to read a lot of books and I like to watch my

4

younger daughter play soccer and basketball.

5
6

THE COURT:
over on this side.

7

Thank you.

I

Let's see, we'll go back

Yes ma'am.

MS. BLOCK:

My name is Paula Block.

I attended

8

Westminister College here in Salt Lake for three years.

9

a real estate broker with (inaudible) Associates.

I'm

My

10

spouse's name is Frank Wright.

He attended a university in

11

Baltimore, Maryland.

12

here in Salt Lake.

13

in Salt Lake County for 50 years.

14

Tribune and the New York Times.

15

Newsweek, The Week.

16

antique collector and an oil painter.

17

membership in the National Association of Realtors, the Utah

18

Association of Realtors.

19

and Girls Club of Greater Salt Lake.

He is a salesman with Ken Garff Jaguar
I have two sons, 26 and 28.

I've lived

I read the Salt Lake

The magazine I prefer are

I also enjoy fashion magazines.

I'm an

I have professional

My charitable endeavors are Boys

20

THE COURT:

Tell me what your sons do.

21

MS. BLOCK:

My eldest son is a cultural

22

anthropologist who is working as a full-time house magician

23

for the Venetian Hotel a casino in Las Vegas.

24

son sells insurance, has his own office for State Farm

25

Insurance.

My youngest

13

1
2

THE COURT:
labor.

That's an interesting division of

Thank you very much.

3

Yes sir?

4

MR. (?): Kirk (inaudible). I have a bachelor's in

5

business.

I work for (inaudible).

6

at the ICT Systems in the Americas.

7

THE COURT:

8

MR. (?):

9

I'm the general manager

What does that mean?
I manage all the computer systems of all

the groups for South America through Canada.

10

THE COURT: Okay.

11

MR. (?): My spouse's name is Julie.

12

high school education.

13

receptionist.

14

Lake for 44 years.

15

Review.

16

skiing and tennis.

She's got a

She works for a pediatric office as a

We have two children 2 6 and 23; lived in Salt
I like Wall Street Journal, Financial

Hobbies and interests mostly outdoor as far as golf,
No special affiliations.

17

THE COURT:

Thank you.

18

MS. RAWLINGS:

Valerie Rawlings; three years of

19

college at Utah State, art education.

20

Electronics in sales; not married; no children.

21

Salt Lake County for 16 years; read the Tribune; into design

22

magazines; into photography.

23

THE COURT:

24

Yes sir.

25

MR. STROUD:

I work for Allied
Lived in

Thank you.

My name is Richard Stroud. I have a
14

1

bachelor's of science in industrial engineering from the

2

University of Utah. I'm self-employed.

3

Kari.

4
5

THE COURT:

My spouse's name is

What do you do as a self-employed

person?

6

MR. (?):

I own a company called Tool Design.

7

a manufacturing company for metals, machinery, parts, so

8

forth.

9

13 and 10.

My spouse is a homemaker.

It's

I have three children, 16,

I've lived in Salt Lake for 14 years.

We

10

subscribe to the Tribune.

11

hobbies are my work primarily and then shuttling my kids

12

around to hockey games and I'm not actively involved in any

13

other function.

14

THE COURT:

15

Yes, ma'am.

16

MS. VANFELDER:

I don't read it that much.

My

Thank you.

My name is Janet VanFelder.

I have

17

13 years of schooling.

I'm employed at Washington Federal

18

Savings as a mortgage loan underwriter.

19

John.

20

(inaudible) Steel as a steel engineer.

21

age 25 and 22.

22

serving on the (inaudible) Program and the other one is a

23

corpman currently in Okinawa.

24

for 34 years.

25

read.

He has 15 years of education.

My husband's name is

He's retired from
We have two children

They are both in the navy.

One is currently

We've lived in Salt Lake City

We subscribe to the Tribune and that I do

Hobbies and interests are boating, gardening and
15

1

things to do with the outside.

2

directors for the National Association of Professional

3

Mortgage Women and that's it.

4

THE COURT:

5

MS. MOONEY:

I'm currently on the board of

Thank you.
My name is Lindsay Mooney.

I'm

6

currently a full-time student at Salt Lake Community College,

7

not working.

8

THE COURT:

9

MS. MOONEY:

10

(Inaudible) and Health Science, either

therapy or in nursing.

11

THE COURT:

12

MS. MOONEY:

13

THE COURT:

14

What are you studying, Lindsay?

How far along are you?
(Inaudible).
So it's been about two years, a two-

year program?

15

MS. MOONEY:

16

two, I'm the youngest of three.

17

County for 21 years now and I read the Tribune, and hobbies

18

and interests I do sports and watch then on TV and I'm not in

19

any memberships.

20
21

THE COURT:

Yes.

I'm not married but I do have

Thank you.

I have lived in Salt Lake

Back over to the other

side.

22

MS. CISNEROS:

23

one year of college.

24

firm.

25

County Deputy Sheriff.

My name is Tiffany Cisneros.

I have

I am a legal assistant for a patent law

My husband's name is Todd Cisneros.

He is a Salt Lake

I have two children, 11 and 8; lived
16

1

in Salt Lake County since 1979.

2

weekends and like boating, dirt biking and camping and no

3

active memberships,

4

THE COURT:

5

Yes?

6

MR. HENDRICKS:

I read the Tribune on the

Thank you.

Darren Henricks; high school

7

education with lots of technical classes.

8

network technician.

9

Salt Lake my whole life.

10

I'm not married; no kids.

THE COURT:

12

Yes, sir?

13

MR. ANDERSON:

I read the Tribune and Online News

Okay, thank you very much.

I was born Aaron Anderson but I'm

14

known to most people as Storm.

15

didn't actually claim a degree.

16

Tattoo where I'm an artist and manager.

18

THE COURT:

20

THE COURT:

21

MR. ANDERSON:

22

THE COURT:

25

I'm employed at Attitude

tell me what your thesis was?
MR. ANDERSON:

24

I finished my thesis but I

Before you get off your employment,

19

23

I've lived in

and I like riding my motorcycle and that's it.

11

17

Employment, I'm a

I did a thesis in fine arts.

At the University of Utah or where?
At Idaho State University.

And now you're applying that in the

tattoo business?
MR. ANDERSON:

Yes.

and I also own my own business.

I tattoo and I manage the shop
My spouse's name is ReNae.
17

Her education is two years of college.

She is self-employed.

I have three stepchildren, 18, 12 and 8.

I've lived in Salt

Lake County for approximately six years.

Most of my news

interests come online, tattoo magazines, (inaudible)
magazine.

Hobbies and interests, I'm a swimmer and otherwise

pretty much anything that's art related, dark arts, and I
don't have any professional memberships.
THE COURT:

Okay, thank you.

Let's see.

Let's come back over on this side then.

Thank you.
MS. HICKAM:

My name is Shelley Hickam.

graduated from high school.
women's clothing store.

I

I'm currently a sales lady at a

I'm separated at this time.

Do you

need my spouse's information?
THE COURT:
MS. HICKAM:

Tell us what he did or does.
He's a (inaudible) and he is a pawn

broker and I have one child, age 15.
County for 4 8 years.
scrapbooking.

I've lived in Salt Lake

I read mainly decorating magazines and

No affiliations.

THE COURT:

Thank you.

MS. RIPLINGER:

My name is Monica Riplinger and I

have an associate's degree in mathematics and I'm currently a
full-time student at the U studying math education.

I work

part-time as a dental assistant in West Jordan; I'm not
married; I have no children.

I've lived in Salt Lake County
18

1

for 21 years; I read the Deseret News and (inaudible) sports

2

(inaudible).

3

THE COURT:

Thank you.

4

MR. SOFFE:

My name is Brady Soffe.

I had about

5

three years of college in computer science.

I'm currently

6

employed for a data and telecommunications consulting firm.

7

We implement and design data and telecommunication networks.

8

My spouse's name is Shelley Soffe.

9

Community College for about a year or so.

She did attend Salt Lake
She's currently

10

just home taking care of our four children.

We have four

11

girls ages 10, 8, 3 and 4 months; lived in Salt Lake County

12

for 36 years, my entire life.

13

magazines or newspapers but I subscribe to or read. Hobbies,

14

I build and race RC cars, remote control vehicles out in dirt

15

and on the road a little bit.

16

memberships in any affiliation.

17

THE COURT:

Okay, thank you.

18

MS. HIXON:

My name is Melinda Hixon.

I really don't have any

I don't have any active

I have a

19

bachelor of arts in linguistics from the University of Utah

20

and started my masters in ancient history.

21

home mom.

22

psychology as well as a certification to be a mediator from

23

the University of Utah and he volunteers in night court to be

24

a mediator.

25

senior and a 12-year old.

I am a stay-at-

My husband's name is Morgan Hixon.

He has a BS in

My children, I have a 17-year old high school
I've lived in Salt Lake for 35
19

1

plus years although I do read the Tribune and the Deseret

2

News, most of my information I get either online or in the

3

car in the radio and hobbies and interests are knitting and

4

cooking and my charitable service is I go around to 6th

5

grades and do Egyptian presentations and teach them about

6

ancient history.

7

THE COURT:

Thank you.

8

Yes, sir.

9

MR. WILLIAMS:

My name is Brandon Williams.

I have

10

a high school education with some college courses in

11

computers. I'm employed as a computer technician at Stamp n'

12

Up.

13

what it's called, she went to a beauty academy to be hair

14

stylist.

15

but one on the way.

16

years.

17

fishing and backpacking, and no active memberships.

My spouse's name is Taylor.

She has a, I can't remember

She works at Fantastic Sam's and I have no children
I've lived in Salt Lake County for 25

I read the Tribune and my hobbies are hunting and

18

THE COURT:

Thank you.

19

MR. WOODBURY:

My name is Richard Woodbury.

20

an associate's degree in electronics.

21

spouse's name is MaryAnn.

22

THE COURT:

23

MR. WOODBURY:

I'm retired.

I have
My

Her educastion is 12th grade.

Before you retired, what did you do?
I was a manager for General

24

Electric.

My spouse is employed as an accounts payable clerk

25

and I have two living children, one deceased.

I've lived in
20

1

Salt Lake County for 35 years.

2

magazines.

3

active memberships.

I read the Trib and outdoor

My hobbies are fishing and (inaudible).

4

THE COURT:

5

Yes, ma'am.

6

MS. HALL:

Thank you.

My name is Patricia Hall.

I just have a

7

high school education, a few computer classes.

8

the Salt Lake County Sheriff's Office as a payroll

9

supervisor.

10

unemployed.

11
12
13

No

I work for

My spouse's name is Randy Hall, currently

THE COURT:

What did he do before he became

unemployed?
MS. HALL:

A meat cutter.

He just has a high

14

school education also.

15

two stepsons ages 21 and 24 and a stepdaughter, 26.

16

THE COURT:

17

MS. HALL:

I have one son, age seven.

I have

What do they do?
They live in Alabama, the two sons are

18

housepainters; the daughter, I'm not sure what she does, just

19

a clerk I would imagine.

20

whole life.

21

Most of my time is spent with my son taking care of him.

22

Hobbies, gardening would be the hobby, and no associations.

I've lived in Salt Lake County my

I don't subscribe to newspapers or magazines.

23

THE COURT:

24

MS. HALL:

25

THE COURT:

Your son, he's 15 you say?
My son is seven.
Thank you.
21

Okay, yes ma'am.
MS. KNUDSEN:

I'm Linda Knudsen and I'm a sophomore

at the University of Utah going in speech language pathology.
I'm a teller at Cyprus Credit Union and I'm not married and I
don't have any children.

I've lived in Salt Lake County for

20 years and I don't really read any newspapers or magazines.
My hobbies are I like to teach and play the piano and
photograph and I don't have any active memberships.
THE COURT:

Thank you.

MS. VIGUS:

My name is Melissa Vigus.

high school education.

I have a

I'm an accounts manager at a building

company, medical billings.

I'm not married, I have no kids.

I've lived in Salt Lake County for 19 years and don't read
newspapers or magazines.
THE COURT:
MS. FORMAN:

I like the outdoors (inaudible).

Thank you.
My name is Paula Forman and I have an

associate degree in respiratory care and an associate degree
pre-engineering.

Right now I'm a full-time student at

Western Governor's University trying to obtain my bachelor's
in elementary education.

I work part-time for the Jordan

School District as a resource aide.
Williams Forman.

My spouse's name is

He's vice president of the donation center

for Big Brothers, Big Sisters of Utah.

He has a bachelor's

in political science with a minor in radio, TV journalism.
He also has an associate's degree in computers.

He is
22

1

employed by Big Brothers, Big Sisters of Utah.

2

children.

3

I'm an avid reader of the Salt Lake Tribune every day and

4

when I have time to even look at a magazine I like to read

5

(inaudible) which is (inaudible) magazine.

6

knitting and gardening.

7

have is I belong to the American Association of Respiratory

8

Therapists and I do help my husband quite a bit with Big

9

Brothers Big Sisters of Utah when they have fund raising

10

We have no

I have lived in Salt Lake County for 16 years.

My hobbies are

And the only active membership I

events.

11

THE COURT:

Thank you.

12

MS. DAVIS:

I'm Carol Davis.

I have a master's and

13

a bachelor's from the University of Utah in accounting.

14

a CPA.

I'm

I'm internal audit director for Alsco.

15

THE COURT:

Say that again.

16

MS. DAVIS:

Internal audit director of ALSCO, Inc.

17
18

THE COURT:

I'm not hearing the name of the

company.

19

MS. DAVIS:

American Linen Supply Company, they

20

used to be but they're ALSCO now.

21

Byron Davis.

22

Utah.

23

scientist and professor.

Okay?

My spouse's name is

He has three degrees from the University of

He currently works up there.

He's a research

24

THE COURT:

What's his field?

25

MS. DAVIS:

He got his degree from the sociology
23

1

department but he teaches statistics and research.

2
3

Two kids, one 20 and one 22, both live at home.
daughter - do you want to know anything about them?

4

THE COURT

How old are they again?

5

MS. DAVIS

Twenty AND 22.

6

THE COURT

Yes, tell us what they do.

7

MS. DAVIS

So Adrienne is in the Army Reserves.

8 I She's back, she's going to the University of Utah.
9
10

My

She is

now a full-time Army recruiter and my son is - goes to school
full-time and goes to the community college.

11

I've lived in Salt Lake County for 28 years.

My

12

favorite newspapers and magazines, I don't actually subscribe

13

to any but I read the Independent, the Guardian, the Nation

14

and gardening magazines. My hobbies are I compete in table

15

tennis tournaments, just had one this weekend.

16

golf and I garden a lot.

17

Internal Auditors, Certified Audit Examiners, ACLU and many

18

other charitable organizations, Parents for Peace and that

19

kind of stuff.

I like to

I'm a member of the Institute of

20

THE COURT:

Thank you, thank you very much.

21

Back over on this side.

22

MR. (?): My name is Michael (inaudible).

Twelfth

23

grade.

I would for Pick-Me-Up Medical Transport, state

24

contractor for non-emergency medical transport services.

My

25 I wife's name is Deborah Lee (inaudible), also high school
24

1

education.

She's a house mom, takes care of our boy.

2

seven years old, one boy.

3

years.

4

the magazine and I'm a sharpshooter and (inaudible) and

5

that's the hobby.

Lived in Salt Lake County for 29

I use KSL for all of my news.

6

THE COURT:

7

MR. HARDMAN:

He's

Field and Stream is

All right, thank you.

Yes, sir.

My name is William Hardman.

My

8

education background, I had one year at LDS Business College

9

in accounting and then I attended the University of Utah off

10

and on for a class or two.

11

lithographer for the LDS Church in their printing services

12

for 38 years.

13

during that time I also worked for my father as a mink

14

farmer.

15

self-employed, and my wife and I take care of the farm

16

entirely.

17

born in Germany.

18

as we have around here.

19

Germany.

20

approximately.

21

I always spent more time with the mink than I did with the

22

family.

I've now retired from that employment and

I am currently employed full-time as a mink farmer,

My wife's name is Helma Fester Hardman.

She was

Her education is basic 8th grade education
That's all they had at the time in

We have four children, ages 41, 39, 37, 35
I always have to check with my wife on that.

23

THE COURT:

24

MR. HARDMAN:

25

My employment, I served as a

What do they do now?

the United States Navy.

Our oldest son is a Lt. Commander in
He served five or six years in the
25

1

submarine fleet, in nuclear subs.

2

Salt Lake City as a recruiting officer.

3

Seattle working in the shipyards as an engineer working with

4

the civil groups who refurbish ships for the Navy.

5

oldest daughter is 39 and she is self-employed in her own

6

home.

7

for the Jordan School District and our youngest son is a

8

computer specialist working with a group from California who

9

does worldwide servicing for different organizations, set up

10

He served two years in
He is presently in

Our

Our second son - daughter is a school teacher working

accounts throughout the world.

11

We've lived in Salt Lake County for 42 years.

12

Since I'm on the road quite a bit I have to rely on the radio

13

and television for my news.

14

but I rarely have time to read it.

15

We have the paper in the home

Hobbies and interests, I do carving and raise the

16

mink and do a lot of study in genetics to upgrade my

17

knowledge of the fur industry.

18

associations involving the mink, feed groups and marketing

19

association in Seattle, Washington.

20

covers it.

21

THE COURT:

22

Yes, ma'am.

23

MS. HART:

I'm a member of marketing

I think that about

All right, thank you.

My name is Shana Hart.

I finished high

24

school, I'm retired from Granite School District.

25

spouse's name Kenneth Dell Hart.

My

He's retired from the U.S.
26

1

Government.

He graduated from high school.

2

THE COURT:

3

MS. HART:

What did he do for the government?
He worked for defense contracts as an

4

inspector.

5

My son is a supervisor for Alliant Tech Systems.

6

is in sales, she works in advertisement, sales for Comcast;

7

favorite newspaper, I read the Deseret News and Women's

8

Magazine.

9

and golfing and I am not active in any memberships at the

10

I have two children, a son 48 and a daughter 43.

My hobbies are water color painting and knitting

moment.

11

THE COURT:

12

MR. BURGAUSH:

Yes, sir?
My name is Gary Burgaush.

13

bachelor's in geology.

14

divorced.

15

them in undergraduate school and graduate school.

16

in Salt Lake 2 6 years.

17

geological magazines.

18

biking.

19

East Bench Community Council.

I have a

I'm a self-employed geologist.

I'm

I have two children that are 23 and 19, both of
I've lived

I do read the Tribune and some
Hobbies and interests include running,

Active in the Utah Geological Association and the

20

THE COURT:

21

MR. BERGAUSH:

22

THE COURT:

23

Yes, ma'am.

24

MS. STONEY:

25

My daughter

How long have you been divorced?

Fifteen years.

Thank you.

My name is Eileen Stoney.

from college in child development.

I graduated

I currently work in the
27

1

Tooele County Assessor's Office.

My husband is Keith Stoney.

2

He got a law degree at BYU and he is a judge in West Valley

3

City.

4

children and they range fro 20 to 30.

5

County two and a half years ago.

6

newspapers but we listen to KSL talk radio and internet

7

companies.

8

with my spouse and enjoying our grandchildren and our

9

children and we do gardening and yard work and are involved

We have children ranging in the ages - we have eight
We moved to Salt Lake

We don't subscribe to any

Hobbies and interest include having time to spend

10

with sports activities with our children.

11

professional memberships but we are involved with Catch a

12

Cure for Cancer every summer.

13
14

THE COURT:

Before Judge Stoney took the bench was

he in private practice?

15

MS. STONEY:

16

THE COURT:

17

I don't have any

He was.
And what kind of a practice did he

have?

18

MS. STONEY:

You know honestly I don't know because

19

we're a combined family and we've only been married three

20

years.

21

Valley City for a number of years.

I do know that he was a prosecuting attorney for West

22

THE COURT:

Okay, thank you very much.

23

MS. MARADAKIS:

My name is Elaine Maradakis.

I

24

graduated from the University of Utah with a degree in

25

politic science and a certificate in public administration
28

and then to law school at the University of Utah.

I'm a

commercial litigator with Ray, Quinney and Nebeker.
been there for nine years.

I've

My spouse's name is Steve Symus.

He went to the University of Utah and graduated in
communications.

He works as a management consultant with a

firm in San Francisco called Emerson, Kennan and Capital.
He's currently working on a government contract in Washington
D.C. for a defense contractor, he's a defense contractor.
have no children.
years.

We

I've lived in Salt Lake County for 34

I subscribe to Newsweek, home and decorating

magazines, watch CNN and news magazines and the Salt Lake
Tribune.

My hobbies and interests are gardening, reading,

crocheting.

I'm active in the Utah State Bar, Women Lawyers

in Utah litigation section, Hellenic Bar Association.

I'm a

member of a Women's (inaudible) Organization and also an
adjunct professor at the University of Utah in political
science.

That's it.
THE COURT:

Okay, thank you very much.

Yes, sir?
MR. POLK:

My name is Carlo Polk.

I have a

master's in elementary education from Boston College.
currently retired, currently divorced.
ages 35 down to 22.

I have six children

It just says number and ages.

lived in Salt Lake City for 31 years.
and read my magazines online.

I'm

I've

I get all of my news

I'm addicted to computers.
29

I'm a scout master.

No condolences?

And so I belong to the

Boy Scouts of America and since I'm retired I don't belong to
any associations.
THE COURT:
MR. POLK:

Where did you teach?
Salt Lake City in, let's see, the last

school was Escalante School, it's on the west side and at
Ensign School.
THE COURT:

Tell us what your children do for their

occupation.
MR. POLK:

My oldest is a CEO of an alternate

energy company in Australia.

My second is, she is a

journeyman carpenter in Seattle.

Third child is a nurse at

the VA Hospital.

Fourth is a perpetual student and a

mortgage broker.

My next just graduated from the *U' in

international politics I think and she's going into the Peace
Corp.

And my youngest daughter is the spouse of a United

States Marine.
THE COURT:

Thank you, Mr. Polk.

Some of you indicated that you are full-time
students at the present time.

I'd like to have you tell me

what your parents are currently doing for their occupation.
We've heard about some of the children but let's start on the
first row.
row?

Do we have any full-time students on the first

Second row, any full-time students?

your parents do.

Yes.

Tell us what

Stand up and give us your name again —

30

1
2
3
4
5

MS. (?): My mom is a first grade teacher at an
elementary school and my dad is a CPA.
THE COURT:

Thank you.

Let's do the next row,

third row, any full-time students in that row?

MS. (?): My mom is a private violin teacher and my

6

dad works for Beneficial Financial Group.

7

director in information technology.

8
9
10

Yes?

THE COURT:

Thank you.

back, any full-time students?
MS. KNUDSEN:

He's the managing

And then the fourth row

Yes?

I'm (inaudible) Knudsen.

My dad is a

11

truck driver for ABS Freight and my mom is a secretary for

12

Jordan School District.

13

THE COURT:

14

MS. (?): My parents are deceased so I'm managing

15

Thank you.

my education on my own.

16

THE COURT:

17

MS. (?):

Any other full-time students?
I'm not a full-time student but I forgot

18

an association.

I'm President of (inaudible) Law (inaudible)

19

Board and also I'm on the board of a Parochial School.

20

THE COURT:

Which one?

21

MS. (?): St. Sophia.

22

THE COURT:

Okay, thank you.

23

All right.

Well, thank you for all of that

24

information.

I'm sure it will be very helpful.

I'm going to

25

ask you some other questions now and ask you to raise your
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1

the plaintiff's claims and they assert that the actions of

2

the defendants were in conformity with the standard of care

3

applicable in this situation and also that no injuries to

4

plaintiffs resulted from any actions of the defendants or

5

their agents.

6

about this case?

7

raised,

Has any of you heard anything or read anything
If so, raise your hand,

I see no hand

8

From time to time during the course of this trial I

9

will give you instructions as to the law that applies in this

10

case.

11

follow the law as I state it to you regardless of whether you

12

may agree or disagree as to what the law is as I state it.

13

Does any of you feel that you would have trouble in following

14

the law as I state it to you?

15

don't see any hands raised.

16

If you are selected as a juror it will be your duty to

If so raise your hand, and I

If you're chosen as a jury you must base your

17

verdict solely on the evidence provided by the witnesses who

18

testify in this case and on any documents or other physical

19

evidence that may be presented in this case.

20

feel that you would have trouble being able to base your

21

verdict solely on the evidence presented in this case?

22

so, raise you hand.

23

Does any of you

If

I don't see any hands raised.

As jurors you must have an open mind free from any

24

prejudices relating to the case or to the parties.

If any of

25

you have any questions in your mind about your ability to
35

return a verdict in this matter based solely on the evidence
presented, free from outside influences or bias or
prejudices, please raise your hand.

Again, I don't see any

hands raised.
As jurors you should be the judge of the
credibility of all medically related witnesses the same way
you would be the judge of any other witnesses regardless of
any witness's job description or position in the community.
If you would feel that you would be unable to follow that
direction and/or that you would be unable to sit as a fair
and impartial juror in this case of medically related
witnesses, please raise you hand.

In other words what I'm

trying to find out is if you feel that because of any
involvement you may had in the past or professional
involvement or any relative involvement with medicine, with
the medical profession, would that affect your ability to
fairly and impartially judge the testimony given from
witnesses in this case?

If so, raise your hand.

Again, I

don't see any hand raised.
Has any of you ever been called to testify as a
witness or has any of you a close friend or relative actually
been a party in any civil or criminal case?
your hand.

Okay, we have a few hands raised.

If so, raise
Usually we

have a number so what I'm going to do is we're talking about
people who have been a party in a case, either civil or
36

1

criminal or a witness in a case, civil or criminal.

Now

2

again, if some of these questions may be touching on

3

sensitive nerves that you'd rather discuss this separately,

4

we'll give you a chance to do it, just tell me you want to

5

talk about it separately and we'll do that.

6

on the first row.

7

on the first row.

Let's begin here

Does any of you - I thought I saw a hand

8

Yes, anything you want to talk about?

9

MS. GILES:

I'd rather discuss it separately.

10

THE COURT:

So we'll come back to you later on

11

that.

Tell me your name again?

12

MS. GILES:

Linda Giles.

13

THE COURT:

Thank you, Ms. Giles.

14

MS. (?): Just a quick question.

15

of a crime and I spoke at a plea bargain —

16

THE COURT:

17

MS. (?): It wasn't a jury trial.

So you were involved in a trial as a —

18

as a witness.

19

at the sentencing hearing.

20
21

If I was a victim

I wasn't called

I had the opportunity to speak as the victim

THE COURT:

Thank you.

I don't think we need to

get any further from you.

22

The next row?

23

MS. BLOCK:

Yes?

As a real estate broker I represent

24

several federal trustees in the bankruptcy court in

25

liquidation of the estates for benefit of the creditors and I
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1

have appeared

2

r e p r e s e n t the t r u s t e e ' s

THE C O U R T :

3
4

and c o n t i n u e to a p p e a r

second

at n u m e r o u s h e a r i n g s

interests.
A n y o n e on t h a t p a r t of the

Thank you.

row?

5

O k a y , o v e r h e r e on t h e

6

MR. (?) : I w a s c a l l e d to t e s tify as a w i t n e s s

7

against

8

w i t h and I d o n ' t

9

than that •

a corporate

second row.

l a w y e r for the c o m p a n y

know what

kind of

10

THE C O U R T :

11

A n y o n e e l s e on t h e s e c o n d

12

this side ,

cause

Yes

THE C O U R T :

d e t a iIs y o u n e e d

other

row?

T h i r d row over

on

ma'am.

ex-husband.

Okay, any

others?

T h a t w a s it?

Okay,

good.

17

Third

18

MS. (?) :

19

employed

Thank you.

hearing against my

15
16

anyone?

I was

MS. (?) : I w a s a p l a i n t i f f in a n o r d e r to show

13
14

to

dog on m y and I

row, y e s ,

ma'am.

I w a s a t t a c k e d on m y j o b , a g u y sicced a

h a d t o t e s t i f y on t h a t .

20

THE C O U R T :

21

MS. (?) : N o , I m a c e d t h e dog a n d k i c k e d it in the

22

25

inj u r e d

yourself?

face.

THE C O U R T :

23
24

So did y o u get

civil

A n d w a s t h i s a c r i m i n a l c a s e or a

?
MS. ( ? ) :

(Inaudible).
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1

THE COURT:

All right, thank you.

2

Anyone else on that row, on that side?

3

go on this side, anyone on that row?

4

Oh yes, I'm sorry,

5

MS. (?):
against my attacker.

7

THE COURT:

8

MS. (?): Twenty-two years.

9

THE COURT:

How long ago was that, ma'am.

And was your attacker convicted?

10

MS. (?): Yes.

11

THE COURT:

Okay, anyone else in that row?

12

right.

13

we're in the fourth row now.

15
16
17
18
19

Okay, back over then,

I was a victim of a crime and testified

6

14

Now let's go back over on the other side.

Yes Mr. Polk.
front of you.

Okay, let's

Anybody?

All

I think

Anyone else?

Oh, wait a minute, next to you, in

Yes?

MR. (?): My son was burned in kindergarten and we
sued the school and then (inaudible), I was the plaintiff.
THE COURT:

Let's talk about the first one first.

How long ago was this case?

20

MS. (?):

Fifteen years ago.

21

THE COURT:

22

you felt was successful or not?

Was there an outcome in that case that

23

MS. (?): Yes, we did the best we could, yeah.

24

THE COURT:

25

Okay, and then the other matter,

describe what —
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1
2

MS* (?):

We

sued the renters for some damages.

3
4

(inaudible) proceeding last year.

THE COURT:

So you were a landlord and sued the

tenant?

5

MS. (?): Uh-huh (affirmative).

6

THE COURT:

7

Now the back row.

8

MS. (?): My husband was a contractor and about 25

9

Okay, thank you.
Yes ma'am?

years ago he was sued by a woman that claimed when she fell

10

down the stairs she pulled the hand railing out of the wall.

11

He was proven not guilty.

12

a jury.

We were both involved in that with

13

THE COURT:

Thank you.

14

Yes, sir?

15

MR. (?): I was called as an expert witness for a

16

class action lawsuit against a corporation and then I was

17

also called as a character witness in a child molestation

18

case.

19

THE COURT:

In the class action case was that -

20

what were the claimed injuries in that case?

21

financial injuries or...

Was it

22

MR. (?): Yes, it was, just purely financial.

23

THE COURT:

24

And yes?

25

MS. (?): I'm currently - well, probably in the

All right, thank you.
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1

next day or so, going to be involved in a lawsuit against my

2

photograph (inaudible) do my photographs and other minor

3

matters like family that have been involved in like car

4

accident cases, things like that.

5

THE COURT:

So a member of your family?

6

MS. (?): Uh-huh (affirmative), my mom was involved

7

in a car accident (inaudible).

8

been involved in malpractice or a mal suit but I don't —

9

THE COURT:

I think my brother may have

Is your brother a physician?

10

MS. (?): He is but not here.

11

THE COURT:

12

MS. (?): He's at John Hopkins University in

13

Okay.

Where does he practice?

Baltimore.

14

THE COURT:

15

Ms. (?): Neurology.

16

THE COURT:

17

Mr. Polk.

18

MR. POLK:

19

bankruptcy hearing.

20

THE COURT:

And what's his specialty?

All right, great, thank you.

After my divorce I went through a

Okay, thank you.

Now, one of the juror

21

panels mentioned a relative that was involved in a case.

I

22

think she was the only one.

23

a close friend or relative that has been either a plaintiff

24

or defendant in a case or also a witness in a case like that,

25

that you know something about?

Any of the others out there have

If so, raise your hand.
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1

Yes, sir?

2

MR. (?): Maybe this would be (inaudible) but my

3

wife was involved in a medical malpractice suit, her family

4

against a doctor.

5
6

That was about 10 years ago.

THE COURT:

Ten years ago.

Was that here in Salt

Lake?

7

MR. (?): Yes, it was here in Salt Lake.

8

THE COURT:

9

MR. (?): It was a doctor that worked for FHP at

10
11
12
13

Do you remember - well, okay.

the time.
THE COURT:

FHP, All right, good, thank you.

Anyone else?
Okay, now those of you who have responded on this

14

particular question, would your experience, familiarity in

15

the process that you've been through or that your friend or

16

relative has been through, affect your ability in any way to

17

serve as a fair, unbiased and impartial juror in this case?

18

If, raise your hand?

19

Have any of you ever served on a jury before?

20

so, raise your hand.

21

juries before.

22

I don't see any hands raised.
If

We have several that have served on

We'll begin with juror number one.

MS. SCHAFBUCH:

It was in 1999 and it was a case of

23

a man that had a drug against him and then he was also

24

accused of burglarization of the lady's house and we found

25

him guilty on the drug possession because the police had him
42

1

in your mind about your ability to return a verdict based

2

solely on the evidence presented free from outside influence,

3

please raise your hand.

4

Yes sir, and your name?

MR. (?): Michael (inaudible).

I'm a little

5

worried about the case because it is such a tricky condition

6

and we transport a lot of patients that can be having a heart

7

attack while we're taking them.

8

THE COURT:

9

We'll give you a chance to talk about

that a little later in a separate setting.

10

Thank you.

Has any of you or a close friend or relative

11

personally formed an opinion either in favor or of or opposed

12

to tort reform or been a member of any organization that has?

13

MR. (?): What's tort reform?

14

THE COURT:

I thought we'd get questions.

If you

15

don't know what it is, you don't need to worry about it,

16

okay?

17

Thank you.

I don't see any hands raised.

Have you or any members of your immediate family

18

been employed in the medical or a related profession such as

19

nurses, physical therapists, doctors, chiropractors, etc.,

20

other than what has already been mentioned by you, raise your

21

hand?

22

with the front row.

23

MS. (?):

Okay.

We've got a bunch of hands here.

We'll start

I had a daughter-in-law that worked as a

24

manager at nurses across the street from LDS Hospital in that

25

medical center.
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1

THE COURT:

2

MS. (?): My mother worked as an occupational

3

Okay, thank you.

Yes ma'am?

therapist.

4

THE COURT:

5

Coming across the first row, yes?

6

MS. (?): My sister was a nurse in newborn

7

All right.

Thank you.

intensive care and a hospice nurse.

8

THE COURT: All right. Yes, sir.

9

MR. (?): My brother-in-law is a chiropractor.

10

THE COURT:

11

MR. (?): No, in Kanab, Utah.

12

THE COURT:

13

MS. (?): My mother was a medical receptionist for

14

Here in Salt Lake?

Okay, Row 2, anyone?

Yes, ma'am.

several years.

15

THE COURT:

All right, thank you.

16

Anyone else on the second row?

17

MS. (?): My brother is in medical school at CU.

18

THE COURT:

19

MS. (?): At CU, Colorado.

20

THE COURT:

21

MS. (?): He's in his third year.

22

THE COURT:

23

MS. (?): My other sister currently works for LDS

24

Hospital in emergency, the person who checks you in but she

25

was also the liaison person at University Medical Center that

Yes?

Where?

How far along is he?

Okay, thank you.
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1

works between the hospital and the medical students.

2

THE COURT:

3

All right, row 2, people in the medical profession?

4

Anybody?

5
6

All right, thank you.

Next row 3, anyone?
MS. (?): My brother-in-law is a chiropractor and

my sister is the office manager but (inaudible).

7

MS. (?): My mother was a nurse for a few years

8

before she decided to do the different occupation.

9

have a herniated disc and this is killing me.

10

Also, I

Can I stand

up?

11

THE COURT:

Yeah, if any of you are uncomfortable,

12

we're eventually going to take a break and give you an

13

opportunity to go to the restroom as well but if you need to

14

stand or stretch or something, feel free to do that.

15

Okay, anyone else?

Yes, sir.

16

MR. (?): You missed me.

I apologize.

My mother-

17

in-law is a retired surgical technician I believe for over 20

18

years and assisted on open heart surgeries.

19

THE COURT:

20

MR. (?): At St. Mark's.

21

24
25

And my wife put herself

through school working for two physicians.

22
23

Where was this?

THE COURT:

Okay, thank you.

I guess we're back in

row 3.
MR. (?): My brother's wife is a nurse at
Cottonwood Hospital.
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THE C O U R T :

All right, thank

you.

And t h e n e x t r o w , first on t h i s s i d e , a n y o n e ?

Yes?

MR. (?) : O u r m o m is a r e t i r e d m e d i c a l a s s i s t a n t .
THE C O U R T :
MR. ( ? ) :

H o w long h a s she b e e n

retired?

Y e a r and a h a l f , t w o y e a r s .

THE C O U R T :

All right, thank

you.

Now y o u m a ' am.
MS. (?) : I u s e d to w o r k as a r e s p i r a t o r y
I 1 v e b e e n in t h e f i e l d f o r 29 y e a r s .

therapis >t.

THE C O U R T :
MS. ( ? ) :

What did you

do?

I was a respiratory

THE C O U R T :

therapist.

You've already mentioned

MS. (?) : A t A l t a V i e w H o s p i t a l .
we

that.
EKGs and

W e did

assis t e d in card:Lac a r r e s t s a n d t h i n g s like t h a t .

THE C O U R T :

Okay, thank

The last ]trow, a n y o n e ?
over on t h i s
youf

side.

you.

W e ' v e got a c o u p l e

of p e o p l e

L e t ' s start w i t h y o u , m a ' a m , and

then

ma' am.
MS. (?) : M y s i s t e r w a s a n u r s e .

p r a c t i c i n g n o w b u t it w a s in U t a h

THE C O U R T :

She's

not

County.

O k a y , and t h e n y o u , m a ' a m .

MS. (?) : A s I m e n t i o n e d , b y b r o t h e r is a
n e u r o l o g ist

(inaudible)

THE C O U R T :

A

U ' and t h e n m y s i s t e r

H e ' s at

—

TCU?

MS. (?) : N o , he did h i s r e s i d e n c y at the

A

U'
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1

THE COURT:

At the *U'.

Where is he now?

2

MS. (?): He's at John Hopkins and my sister-in-law

3

is also an infectious disease (inaudible) at John Hopkins

4

also.

5

extensive research on emergency medicine in the legal field.

6

I'm happy to visit privately with you.

And I get (inaudible) medical field but I did

7

THE COURT:

8

MR. POLK: As I mentioned before my daughter

9

Mr. Polk.

graduated from the University of Utah in nursing.

She has

10

worked at all of the hospital in the area while she as doing

11

that work.

She was mostly at LDS.

12

THE COURT:

13

MR. POLK:

How long ago was she in school?
She graduated five years ago.

I have a

14

brother-in-law who graduated from the University of Utah in

15

ophthalmology, so he has his MD from there at the medical

16

center.

17

(inaudible) I just thought of this and I should have

18

mentioned it before is when I first moved to Salt Lake I did

19

a short stint at the registration desk at the University

20

Hospital.

He has taught there and most embarrassingly

21

THE COURT:

22

Anyone else that hasn't been given a chance to

23
24
25

Okay, thank you.

respond?
All right.

Those of you who raised your hand on

this question, would your relationship with these individuals
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1

who are involved in the medical community affect your ability

2

to a fair, unbiased and impartial juror in this case?

3

raise your hand.

4

Thank you.

Other than what has already been mentioned, have

5

any of you ever been employed by a law firm?

6

have one hand.

7

All right, we

Yes, go ahead.

MS. (?):

I've worked for the Guardian ad Litem's

8

Office and worked for juvenile court.

9

(inaudible) and I currently work for (inaudible).

10
11

THE COURT:

patent law firm and I recognize the names.
MS. (?):

13

THE COURT: For which?

14

MS. (?): Bugden & Issacson.

15

THE COURT:

And they handle primarily criminal

matters?
MS. (?): Correct.

18

THE COURT:

19

MR. (?):

Thank you.
I was asked six years to be an expert

20

witness for a St. Louis based law firm.

21

what the legal term was - deposition.

22

24
25

Okay, thank you.

I also worked for Bugden & Isaacson.

17

23

I've worked for

You mentioned that you were with a

12

16

If so

THE COURT:

Provide a - forgot

Uh-huh (affirmative), alright, thank

you.
Anyone else who hasn't already spoken about their
experience working for a law firm?

Okay.
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1

Would your experience with the firms that you've

2

indicated affect your ability and our judgment to serve as a

3

fair, unbiased and impartial juror in this case?

4

MS. (?): No.

5

THE COURT: Okay, thank you.

6

Does any of you have any strong feelings either

7

negative or positive about people who sue or are sued by

8

other people?

9

any hands on that one.

10

If so, raise your hands.

Okay, I don't see

I'm going to ask you a question.

I'm going to ask

11

you to raise your hand.

I'm not going to do anything other

12

than take your name on this question.

13

close friend or relative experienced any unsatisfactory

14

experience with physicians or hospitals?

15

hand, unsatisfactory experiences.

16

name.

17

MS. (?):

18

THE COURT: Okay, next?

19

MS. (?): Yes.

20

MS. HICKAM:

21

THE COURT:

22

there.

Has any of you, a

If so, raise your

All right, give me your

(Inaudible).

Shelly Hickam.
Anyone else?

Let's take the fourth row

Yeah.

23

MS. KNUDSEN:

24

MS. (?):

25

MS. Maradakis:

Linda Knudsen.

(Inaudible).
Elaine Maradakis.
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1

MR. BERGAUSH:

2

THE COURT:

Jerry Bergaush.

Anyone else?

Does any of you have any

3

strong positive or negative feelings about people who use

4

tobacco products?

Okay, your name?

5

MS. GILES:

6

MS. (inaudible):

7

THE COURT: What just a second. On this side, way in

8

Linda Giles.

the back.

9

MR. (?): Mike (inaudible).

10

THE COURT:

11

MR. HARDMAN:

12

THE COURT:

13

MS. RIPLINGER:

14

THE COURT:

15

MR. HENDRICKS:

16

THE COURT:

17
18

(inaudible).

And then, yes sir.
Dave Hardman.

And now this side?
Monica Riplinger.

Anyone else?
Chad Hendricks.

Any others whose names I didn't get?

Okay.
We've asked about your employment already.

Apart

19

from the information already provided.

20

any professional training or experience in medicine other

21

than what you've already talked about?

22
23
24
25

MS. (?):

I have a question.

Does any of you have

Would that be like

every year being certified?
THE COURT:

No, it would be any professional

training or experience in medicine.

Anybody?
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Navy Corpman School.

1

MR. (?):

2

THE COURT:

3

MR. (?):

4

THE COURT:

5

Does any of you know any other prospective juror in

6

MS.
recognize

Okay.

Yes?

(?) : Where I used to work at I think I

(inaudible) used to be a customer.
So one of the jurors was a customer or

yours?
MS.

11
12 |

All right, thank you.

THE COURT:

9
10

Back in '89.

this pool here today?

7
8

How long ago was that?

I think but she might have been

(?):

(inaudible) I saw her (inaudible).

13

THE COURT:

14

MS.

15

THE COURT: All right.

16

MS.

17

Never mind.

(?):

Yes?

I lived in the same neighborhood as Mr •

(?):

Polk at one point.

18

THE COURT:

19

MS.

20

Maybe not then.

Okay, how long ago was that?

(?) : It was seven years ago.

long (inaudible).

I don't know how

Seven years ago.

21

THE COURT:

22

MR. (?) : I know the husband of the lady in the

23

Okay.

Anyone else?

Yes , sir?

back row.

24

THE COURT:

25

Anyone else?

Okay, thank you.
Those who have spoken, would your
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1

familiarity with the other juror affect your ability to still

2

be independent and fair and unbiased and impartial in this

3

case?

No problem with that?

4

All right.

Okay.

Now, other than what you've already

5

told me or the name your that you've given on some of the

6

questions, is there any other fact about yourself which might

7

affect your ability to serve as a fair, unbiased and

8

impartial juror in this case in your opinion?

9

your hand.

10

If so, raise

I don't see any hands on that.

Finally, I'd like you to place yourself both in the

11

position of the plaintiffs in this case and then also in the

12

position of the defendants in this case.

13

their position selecting a jury, is there any of you who

14

would not want a juror with your present views or your state

15

of mind sitting in judgment on this case?

16

hand.

If you were in

If so, raise your

17

MR. (?): Will you say that again?

18

THE COURT:

Is there any of you if you were in the

19

position of either the plaintiff or the defendant in this

20

case, selecting a jury, is there anyone of you who would not

21

want a juror with your present views or state of mind sitting

22

as a juror in judgment in this case?

23

Okay, there are a few hands.

If so, raise your hand.

Let me get your names here.

24

MS. AVERETT:

Whitney Averett.

25

THE COURT: And way in the back - oh, no, ma'am?
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1

MS. HIXON:

Melinda Hixon.

2

THE COURT:

And then way in the back?

3

MR. (?): Michael Lee (inaudible).

4

THE COURT:

5

MR. Williams:

6

THE COURT:

7

Okay, let's go back on this other side, anyone on

8
9

that side.

Yes, sir?
(Inaudible) Williams.

Anyone else on that side?

All right.

Now I'm going to ask the lawyers to come up here

10

for just a second and we're going to talk about any other

11

questions that they might want to raise at this point and

12

then we're going to take a break so I'll ask counsel to come

13

up here for a second.

14

(Whereupon a sidebar was held off the record)

15

THE COURT: One other general question that I wanted

16

to ask before we take a break and that is, some of you have

17

mentioned in the past a relationship either as a student or

18

in some fashion with the University of Utah and particularly

19

University of Utah Hospital and Clinics, those of you who

20

have indicated such familiarity or relationship, would that

21

familiarity or relationship affect you in any way in being a

22

fair, unbiased and impartial juror in this case?

23

raise your hand.

24

a rabid University of Utah football fan because we could end

25

up with a riot in the courtroom so we want to be careful

Okay.

If so,

I'm not going to ask you if you are
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1

THE COURT: Wednesday?

2

MR. WILLIAMS:

3

surgery.

4

I obviously (inaudible).

5

as it her husband scheduled for

I don't raise that to get someone on or off ^cause

THE COURT:

I think that's a good point.

Someone

6

did indicate husband was going in on Wednesday for cancer

7

surgery.

8

MR. WILLIAMS:

9

THE COURT:

That might merit a closer look at.

Who was that?

It was the short woman

10

in the middle, second row.

Second one in on the second row.

11

CLERK:

12

MR. WILLIAMS: Yeah, that's who it was.

13

THE COURT:

There was a Janet VanFelder.

Janet VanFelder.

Maybe we ought to

14

have her come back and let's get a little more detail and

15

confirm that that's the one.

16

just see if there's anyone else that we need to have come in.

17

Anyone that you can think of, Mr. Raty, that you want to ask

18

further questions to?

19
20

MR. RATY:

Before you bring her in, let's

There's another one.

Mr. Oldham's wife

works for a pediatrician and I'd like to ask him about that.

21

THE COURT:

All right, we'll have Mr. Oldham come

22

in.

23

then we'll take Mrs. VanFelder and then Mr. Oldham and if you

24

can think of any others you want to talk to.

25

We'll start with Judge Stoney's wife, Ms. Stoney and

MR. WILLIAMS:

I think we have one.
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1

I'm going to excuse her for cause so that she can

2

take care of her husband during the surgery.

3

he'll need some help so I'll add her to the list of those

4

excused.

5

to talk to?

Any others that we haven't talked to that we need

6

MR. RATY:

7

THE COURT:

8
9
10

It sounds like

We were going to talk to Mr. Oldham.
You're right.

Let's have Mr. Oldham

come in.
Mr. Oldham you indicated that you're running a
business; is that right?

11

MR. OLDHAM:

No.

12

THE COURT: You're not.

13

MR. OLDHAM: No, I work for (inaudible).

14

THE COURT: Say it again?

15

MR. OLDHAM: I work for Rio (inaudible).

16

THE COURT:

That's right.

And are you currently

17

having any medical issues in your family or any problems like

18

that, anything that you're aware of that would affect your

19

ability to serve as a juror in this case?

20

MR. OLDHAM:

No.

21

THE COURT:

Okay.

22

MR. RATY:

23

for a pediatrician?

24

MR. OLDHAM:

25

MR. RATY:

All right, any questions?

Did I hear right that your wife works

She's a receptionist.
A receptionist. Has she ever expressed
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1

to you any negative feelings about medical malpractice cases?

2
3

MR. OLDHAM:
out.

4
5

MR. RATY:

MR. OLDHAM:

7

THE COURT:

You don't hold any feelings one

No.
Mr. Williams, do you want to followup

with any questions?

9
10

Okay.

way or another on medical malpractice in general?

6

8

All she does is check people in and

MR. WILLIAMS:

No, I don't have any questions,

thank you.

11

THE COURT:

12

Was there someone that you wanted to talk with, Mr.

13
14

Thank you.

Williams?
MR. WILLIAMS:

Yes, this is one more.

I'm trying

15

to identify - someone had a claim involving FHP, his wife has

16

sued and FHP doctor.

17

THE COURT:

18

MR. WILLIAMS:

19

THE COURT:

20

Which one was that?

What would you like to do?

MR. WILLIAMS:

22

THE COURT:

24
25

Would you

like to followup with him?

21

23

Brad Heaton, number 9 on the list.

Yes, please.

All right, let's have Mr. Heaton come

in, please.
You're each going to get one alternate juror
peremptory challenge along with the normal 3.

So you'll have
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1

questions, further questions that either of you has at this

2

point?

3

MR. RATY:

The last thing I feel a little

4

uncomfortable about is the gentleman who was seated in the

5

front had a University of Utah sweatshirt on.

6
7

THE COURT:

All right, anything else?

We're not

going to strike him for his University of Utah sweatshirt.

8

MR. RATY: I'd just like to ask him about it.

9

THE COURT:

10

Well, no, I'm not going to even let you

ask him about that.

11

MR. RATY: Okay, that's fine.

12

THE COURT: I mean, if someone saw a BYU ring on one

13

of the jurors, I don't think I'd give you further questioning

14

about that either.

15

strike him peremptorily, I'll let you do that, of course.

If you feel uncomfortable and want to

16

Anything further, Mr. Williams?

17

MR. WILLIAMS:

18

THE COURT:

No.

Okay.

Well, what we're going to do is

19

we're going to take five minutes for the lawyers to go out

20

the back door here.

21

Rosie if you could help them, and there's a

22

restroom right outside here and then we'll be as brief as you

23

can, come back in, we'll bring the jury in, the panel anyway

24

and then we'll let you begin the striking process at that

25

point, before lunch.

We'll take just a short break.
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1

up to the jury if they want to talk to you.

2

opportunity that they give to you.

3

MR. RATY:

It's their

And they were here and stayed and were

4

happy to talk and just through my discussion with them, I

5

really felt strongly that there were some prejudices against

6

these kinds of lawsuits on the jury, particularly the jury

7

foreperson who was very opinionated and seemed to have - to

8

me through my questioning of her, seemed she persuaded the

9

other jurors that this wasn't right to sue hospitals and

10

doctors.

11

So that's the only bone of contention I have with —
THE COURT:

I mean, I'm sure you're entitled to

12

raise whatever concerns you have in an appeal context.

I

13

don't know how you get that in front of the appeals court in

14

an appropriate way.

15

I guess your impression of the jury's take on it was

16

different from what they told me afterward and I don't think

17

I'm revealing any confidence or anything because I was told

18

by the bailiff afterward that they said the same thing to the

19

lawyers.

20

of plaintiff's expert and felt he was not a good expert and

21

that was the telling thing.

22

it's you know hearsay, upon hearsay, upon hearsay and I don't

23

think anything like that gets to the appellate court.

24

you go home tonight and you're going to go to bed, you might

25

want to know that, that's what the Court understood after the

I don't know how you do that frankly but

But that was they basically rejected the testimony

So again, this is all anecdotal,

When

14

trial.
MR. RATY:

I appreciate that.

They don't

necessarily tell me what they tell you.
THE COURT:

I thought from what the bailiff

indicated to me is that they did share that with you and
maybe they did or they didn't.
MR. RATY:

I don't remember the bailiff, was he in

with us?
THE COURT:
MR. RATY:
THE COURT:

She, Rosie.
Rosie was in there with us?
She was there.

In any event, going back to what I was saying, it
seems to me that your Motion to Set Aside the Judgment was
timely filed.

I don't hear the defense objecting to that.

Am I correct?
MR. BLACKHAM:

You're correct Your Honor.

In fact,

I think he had additional time to consult with his clients
over the weekend.
THE COURT:

So if the Motion to Set Aside was

timely filed, I think that stays the time for appeal.

I

don't know that it starts it running anew but I think, as I
read this case that I just referred to, I think it tolls, it
stops the running until the Court has actually ruled on that.
I haven't ruled on it, at least I don't think I have.

If I

have I want someone to tell me right now but I don't think I
15

